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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. 02-058-3]

Flag Smut; Importation of Wheat and
Related Products

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the
regulations regarding the importation of
wheat and related articles by removing
the prohibitions related to flag smut.
Based on a number of considerations,
we have concluded that U.S. wheat will
not be at risk if those prohibitions are
removed. We will, however, continue to
prohibit the importation of wheat and
related articles from flag smut-affected
countries until a risk evaluation can be
completed to ensure that those articles
do not introduce other plant pests. This
action removes flag smut-related
prohibitions that no longer appear to be
necessary while continuing to provide
protection against other potential pests
or diseases of wheat.

DATES: Effective Date: December 28,
2005.

FOR FURTHER INFORMATION CONTACT: Ms.
Shirley Wager-Page, Branch Chief,
Commodity Import Analysis and
Operations, PPQ, APHIS, 4700 River
Road, Unit 140, Riverdale, MD 20737-
1232; (301) 734—8453.

SUPPLEMENTARY INFORMATION:
Background

The regulations in “Subpart—Wheat
Diseases” (7 CFR 319.59 through
319.59—4, referred to below as the
regulations) prohibit or restrict the
importation of wheat and related
articles into the United States from

certain parts of the world to prevent the
introduction of foreign strains of flag
smut and Karnal bunt.

On May 20, 2005, we published in the
Federal Register (70 FR 29212-29214,
Docket No. 02-058-2) a proposal to
amend the regulations by removing the
prohibitions related to flag smut. Based
on a number of considerations, we have
concluded that U.S. wheat would not be
at risk if those prohibitions were
removed. We proposed, however, to
continue to prohibit the importation of
wheat and related articles from flag
smut-affected countries listed in
§319.59-3(b) 1 until a risk evaluation
can be completed to ensure that wheat
and related articles from those countries
do not introduce other plant pests. The
effect of our proposed changes would be
to remove flag smut-related prohibitions
that no longer appear to be necessary
while continuing to provide protection
against other potential pests or diseases
of wheat.

We solicited comments concerning
our proposal for 60 days ending July 19,
2005. We received two comments by
that date. They were from a
representative of a foreign national plant
protection organization and a group of
domestic wheat industry organizations.
One commenter supported the proposed
rule, and the other used her comment to
provide information indicating that her
country was free of flag smut and,
therefore, should be removed from the
list of countries in § 319.59-3(b).

The regulations in § 319.59-3, as
amended by this final rule, provide that
the national plant protection
organization of any country or locality
listed in paragraph (b) of that section
may contact the Animal and Plant
Health Inspection Service (APHIS) to
initiate the preparation of an evaluation
of the potential pest risks associated
with wheat and related articles in that
country or locality. Such an evaluation
is necessary because our previous flag-
smut-based prohibitions had precluded
the entry into the United States of wheat
and related articles from affected

1The listed countries and localities are:

Afghanistan, Algeria, Armenia, Australia,
Azerbaijan, Bangladesh, Belarus, Bulgaria, Chile,
China, Cyprus, Egypt, Estonia, Falkland Islands,
Georgia, Greece, Guatemala, Hungary, India, Iran,
Iraq, Israel, Italy, Japan, Kazakhstan, Kyrgyzstan,
Latvia, Libya, Lithuania, Moldova, Morocco, Nepal,
North Korea, Oman, Pakistan, Portugal, Romania,
Russia, Spain, Tajikistan, Tanzania, Tunisia,
Turkey, Turkmenistan, South Africa, South Korea,
Ukraine, Uzbekistan, and Venezuela.

countries, so there has not been a need
or opportunity for APHIS to assess the
phytosanitary situation in those
countries to determine whether or not
there may be other pests of wheat and
related articles present there.

We will consider the information
submitted by the commenter regarding
the freedom of her country from flag
smut to be the initiation of a request for
market access by her country. As noted
previously, § 319.59-3 calls for the
preparation of a risk evaluation in this
situation and we will work with the
commenter with regard to that request.
Once an official evaluation is
completed, we will, if supported by the
results of that evaluation, take action to
amend the regulations to remove the
commenter’s country from the list in
§319.59-3(b).

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, without change.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

We are amending the regulations
regarding the importation of wheat and
related articles by removing the
prohibitions related to flag smut. Based
on a number of considerations, we have
concluded that U.S. wheat will not be
at risk if those prohibitions are removed.
We will, however, continue to prohibit
the importation of wheat and related
articles from flag smut-affected
countries until a risk evaluation can be
completed to ensure that those articles
do not introduce other plant pests. This
action removes flag smut-related
prohibitions that no longer appear to be
necessary while continuing to provide
protection against other potential pests
or diseases of wheat.

The Regulatory Flexibility Act
requires that agencies consider the
economic impact of their rules on small
businesses, organizations, and
governmental jurisdictions and to use
flexibility to provide regulatory relief
when regulations create economic
disparities between different-sized
entities. According to the Small
Business Administration’s (SBA’s)
Office of Advocacy, regulations create
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economic disparities based on size
when they have a significant impact on
a substantial number of small entities.

We expect that this rule will affect
domestic producers and processors of
wheat. It is likely that the entities
affected will be small according to SBA
guidelines. As detailed below,
information available to APHIS
indicates that the effects on these small
entities will not be significant.

Affected U.S. wheat producers and
processors are expected to be small
based on the 2002 Census of Agriculture
data. According to the census, there
were 169,528 farms in the United States
that sold wheat, collectively valued at
$5.64 billion. SBA guidelines for
entities in Wheat Farming and Wheat
Farming, Field, and Seed Production
(North American Industry Classification
System [NAICS] code 111140) classify
producers in these farm categories as
small entities if their total annual sales
are no more than $750,000. APHIS does
not have information on the size
distribution of domestic wheat
producers, but according to 2002 Census
data, there were a total of 2,128,892
farms in the United States. Of this
number, approximately 97 percent had
total annual sales of less than $500,000
in 2002, which is well below the SBA’s
small entity threshold for commodity
farms. This indicates that the majority of
farms are considered small by SBA
standards, and it is reasonable to
assume that most of the 169,528 wheat
farms that could be affected by the rule
would also qualify as small.

Additionally, there were 157 wheat
milling establishments reported in the
census. Of these entities, 153 were
wheat flour (except flour mixes) milling
establishments (NAICS code 3112111),
with a total of 6,720 employees, and 4
were wheat products (except flour)
milling establishments (NAICS code
3112114), with a total of 288 employees.
In the case of these milling
establishments, those entities with
fewer than 500 employees are
considered small by SBA standards.
Therefore, all 157 milling
establishments are considered to be
small entities.

The United States is the world’s
leading wheat exporter. The average
annual value of exported U.S. wheat
over the last 5 years is $4.4 billion. The
volume of wheat exports from the
United States has, on average, been 14
times greater than import volume.

Annual costs and benefits associated
with removing the import prohibitions
associated with flag smut depend upon
the level of U.S. domestic wheat
production as well as on import levels.
The lower the import level when

compared to the level of domestic
availability after export, the lower the
potential impact of this proposed action
on the economic welfare of domestic
wheat importers and producers.

Nevertheless, the economic impact on
U.S. domestic producers and processors
of wheat is expected to be negligible
since the percentage of imported wheat
has been relatively low (6 percent of the
domestic supply) when compared with
the domestic supply levels overall. In
particular, domestic wheat producers
should not face competition from
foreign producers given the small
percentage of imported wheat in the
domestic supply.

Given the relatively small amount of
wheat in the domestic supply when
compared to U.S. wheat production and
the size of the domestic supply overall
this change will not have any
measurable economic effect on either
domestic producers or processors of
wheat.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Preempts
all State and local laws and regulations
that are inconsistent with this rule; (2)
has no retroactive effect; and (3) does
not require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This final rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

m Accordingly, 7 CFR part 319 is
amended as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

m 1. The authority citation for part 319
continues to read as follows:
Authority: 7 U.S.C. 450, 77017772, and

7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22,2.80, and 371.3.

§319.59-1 [Amended]

m 2.In § 319.59-1, the definition for
foreign strains of flag smut is removed.

m 3.In § 319.59-2, the introductory text
of paragraph (b) is revised to read as
follows and paragraph (b)(3) is amended
by removing the words “(including
foreign strains of flag smut)”.

§319.59-2 General import prohibitions;
exceptions.

* * * * *

(b) Triticum spp. plants, articles listed
in § 319.59-3 as prohibited importation
pending risk evaluation, and articles
regulated for Karnal bunt in § 319.59-
4(a) may be imported by the U.S.
Department of Agriculture for
experimental or scientific purposes if:

* * * * *

m 4.In § 319.59-3, the section heading
and the introductory text of the section
are revised to read as follows:

§319.59-3 Articles prohibited importation
pending risk evaluation.

The articles listed in paragraph (a) of
this section from the countries and
localities listed in paragraph (b) of this
section are prohibited from being
imported or offered for entry into the
United States, except as provided in
§319.59-2(b), pending the completion
of an evaluation by APHIS of the
potential pest risks associated with the
articles. The national plant protection
organization of any listed country or
locality may contact APHIS ! to initiate
the preparation of a risk evaluation. If
supported by the results of the risk
evaluation, APHIS will take action to
remove that country or locality from the
list in paragraph (b) of this section.

* * * * *

Done in Washington, DG, this 21st day of
November, 2005.
Elizabeth E. Gaston,
Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. 05-23329 Filed 11-25-05; 8:45 am]
BILLING CODE 3410-34-P

1Requests should be submitted in writing to
Phytosanitary Issues Management, PPQ, APHIS,
4700 River Road, Unit 140, Riverdale, MD 20737—
1236.
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Parts 93, 94, and 95
[Docket No. 03—080-8]
RIN 0579-AB97

Bovine Spongiform Encephalopathy;
Minimal-Risk Regions and Importation
of Commodities; Unsealing of Means
of Conveyance and Transloading of
Products

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: In a final rule published in
the Federal Register on January 4, 2005,
we amended the regulations regarding
the importation of animals and animal
products to establish a category of
regions that present a minimal risk of
introducing bovine spongiform
encephalopathy into the United States
via live ruminants and ruminant
products and byproducts, and added
Canada to this category. We also
established conditions for the
importation of certain live ruminants
and ruminant products and byproducts
from such regions. In this document, we
are amending the regulations to broaden
who is authorized to break seals on
means of conveyances carrying certain
ruminants of Canadian origin.
Additionally, we are amending the
regulations regarding the transiting
through the United States of certain
ruminant products from Canada to
allow for direct transloading of the
products from one means of conveyance
to another in the United States under
Federal supervision. These actions will
contribute to the humane treatment of
ruminants shipped to the United States
from Canada and remove an
impediment to international trade,
without increasing the risk of the BSE
disease agent entering the United States.
DATES: This interim rule is effective
November 28, 2005. We will consider
all comments that we receive on or
before January 27, 2006.
ADDRESSES: You may submit comments
by either of the following methods:

¢ Federal eRulemaking Portal: Go to
http://www.regulations.gov and, in the
“Search for Open Regulations” box,
select “Animal and Plant Health
Inspection Service” from the agency
drop-down menu, then click on
“Submit.” In the Docket ID column,
select APHIS-2005-0003 to submit or
view public comments and to view

supporting and related materials
available electronically. After the close
of the comment period, the docket can
be viewed using the “Advanced Search”
function in Regulations.gov.

o Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. 03—080-8, Regulatory
Analysis and Development, PPD,
APHIS, Station 3A-03.8, 4700 River
Road, Unit 118, Riverdale, MD 20737—-
1238. Please state that your comment
refers to Docket No. 03—080-8.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: For
information regarding ruminant
products, contact Dr. Karen James-
Preston, Director, Technical Trade
Services, National Center for Import and
Export, VS, APHIS, 4700 River Road,
Unit 38, Riverdale, MD 20737-1231;
(301) 734—4356.

For information concerning live
ruminants, contact Lee Ann Thomas,
Director, Technical Trade Services,
Animals, Organisms and Vectors, and
Select Agents, National Center for
Import and Export, VS, APHIS, 4700
River Road, Unit 38, Riverdale, MD
20737-1231; (301) 734—4356.

SUPPLEMENTARY INFORMATION:
Background

In a final rule published in the
Federal Register on January 4, 2005 (70
FR 460-553, Docket No. 03—080-3), we
amended the regulations in 9 CFR parts
93, 94, 95, and 96 regarding the
importation of animals and animal
products (referred to below as the
regulations) to establish a category of
regions that present a minimal risk of
introducing bovine spongiform
encephalopathy (BSE) into the United
States via live ruminants and ruminant
products and byproducts, to add Canada
to this category, and to provide
conditions for the importation of live
ruminants and ruminant products and
byproducts from Canada.

Following publication of the final
rule, it came to our attention that certain

provisions in the rule could create
conditions that either are not conducive
to the humane treatment of livestock or
that unnecessarily hinder international
trade. In this interim rule, we are
amending the regulations to remedy
these situations. We discuss below the
changes we are making.

Breaking of Seals on Means of
Conveyance at Feedlots and
Slaughtering Establishments

The regulations in §§ 93.419, 93.420,
and 93.436, which were established or
amended by our January 2005 final rule,
include requirements governing the
importation of bovines, sheep, and goats
from Canada, either for immediate
slaughter in the United States or for
movement to a feedlot or designated
feedlot in the United States and then to
slaughter.

Those importation requirements
provide that bovines, sheep, and goats
entering the United States from Canada
must be transported to the United States
in a means of conveyance that is sealed
in Canada with seals of the Canadian
Government. The final rule specified
who in the United States was authorized
to break the Canadian seals, as follows:

e Under §§93.419, 93.420, and
93.436, only Animal and Plant Health
Inspection Service (APHIS) port
veterinarians are authorized to break the
seals at the port of entry.

e Under §93.419(d)(4), the official
seals on a means of conveyance used to
transport sheep and goats from Canada
to a designated feedlot in the United
States must be broken at the feedlot only
by an accredited veterinarian or a State
or U.S. Department of Agriculture
(USDA) representative or his or her
designee. Similarly, under
§93.436(b)(7), the seals on a means of
conveyance used to transport bovines
from Canada or other minimal risk
region to a U.S. feedlot must be broken
only by an accredited veterinarian or a
State or USDA representative or his or
her designee.

e Under §93.420(a), which deals with
the importation of ruminants in general
from Canada for immediate slaughter,
the seals on a means of conveyance used
to transport such ruminants to slaughter
may be broken at a recognized
slaughtering establishment only by an
accredited veterinarian or a State or
USDA representative or his or her
designee. However, this provision is
inconsistent with provisions in
§ 93.436(a)(4) that apply specifically to
bovines, which state that seals on means
of conveyance used to transport bovines
from Canada or other minimal risk
region to the United States for
immediate slaughter must be broken at
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the slaughtering establishment only by a
USDA representative.

e Under §§93.419(d)(5) and
93.436(b)(10), the seals on a means of
conveyance used to transport sheep,
goats, and bovines from Canada from a
U.S. feedlot to a recognized slaughtering
establishment must be broken at the
recognized slaughtering establishment
only by a USDA representative.

Requiring that a means of conveyance
be sealed during movement from one
location to another helps ensure that the
cargo area of the means of conveyance
has not been entered while in transit
and to ensure that the integrity of the
shipment has been maintained (i.e.,
nothing was removed from or added to
the shipment and the commodities have
not been tampered with). Therefore, it is
necessary that the means of conveyance
be unsealed by an individual who has
been properly trained regarding the
requirements for sealing and removing
the seals.

It has come to our attention that the
restrictions described above regarding
who may break the official seals on a
means of conveyance carrying live
ruminants can, in some cases, create a
situation that is not conducive to the
humane treatment of livestock. Means of
conveyance carrying livestock often
arrive at feedlots or at slaughtering
establishments at night or on weekends,
frequently when accredited
veterinarians or State or USDA
representatives are not present. Under
the regulations in place before this
interim rule, such livestock needed to
be held on the means of conveyance
until one of the authorized individuals
became available.

We do not consider it necessary or
acceptable to require such extended
holding of the animals on the means of
conveyance. To address this situation,
we are providing in this interim rule
that authorized USDA representatives
may break the seals on the means of
conveyance. Such individuals include
any of the following: An APHIS
Veterinary Services employee, a USDA
Food Safety and Inspection Service
inspector, a State representative, an
accredited veterinarian, or an employee
of an accredited veterinarian,
slaughtering establishment, or feedlot
who is designated by the accredited
veterinarian or management of the
slaughtering establishment or feedlot to
unseal the means of conveyance.

To make this change in the
regulations, we are providing in each of
the following paragraphs that the
official seals on a means of conveyance
must be broken only by an authorized
USDA representative:

e §93.419(d)(4) regarding sheep and
goats from Canada that are moved to a
designated feedlot in the United States;

e §93.419(d)(5) regarding sheep and
goats from Canada that are moved from
a designated feedlot in the United States
to a recognized slaughtering
establishment;

e §93.420(a) regarding ruminants
from Canada that are moved to a
recognized slaughtering establishment
in the United States for immediate
slaughter;

e §93.436(a)(4) regarding bovines
from Canada that are moved to a
recognized slaughtering establishment
in the United States for immediate
slaughter;

* §93.436(b)(7) regarding bovines
from Canada that are moved to a feedlot
in the United States; and

* §93.436(b)(10) regarding bovines
from Canada that are moved from a
feedlot in the United States to a
recognized slaughtering establishment.

In § 93.400, we are removing the
definition of USDA representative and
adding a definition of authorized USDA
representative to mean an APHIS
Veterinary Services employee, a USDA
Food Safety and Inspection Service
inspector, a State representative, an
accredited veterinarian, or an employee
of an accredited veterinarian,
slaughtering establishment, or feedlot
who is designated by the accredited
veterinarian or management of the
slaughtering establishment or feedlot to
perform the function involved. In the
definition, we are also providing that, in
order to designate an employee to break
official seals, an accredited veterinarian
or the management of a slaughtering
establishment or feedlot must first
supply in writing the name of the
designated individual to the APHIS area
veterinarian in charge in the State where
the seals will be broken. Additionally,
we are providing in the definition that
the management of a slaughtering
establishment or feedlot wishing to
designate an employee to break the seals
must enter into an agreement with
Veterinary Services in which the
management of the facility agrees that
only designated individuals will break
the seals, that the facility will contact an
APHIS representative or USDA Food
Safety and Inspection Service inspector
immediately if the seals are not intact
when the means of conveyance arrives
or if the animals being transported
appear to be sick or injured due to
transport conditions, and that the
facility will cooperate with APHIS
representatives, USDA Food Safety and
Inspection Service inspectors, and State
representatives in maintaining records
of sealed shipments received.

We are making such an agreement one
of the criteria for designating employees
to break seals at feedlots and
slaughtering establishments in order to
ensure that USDA will be notified in a
timely manner of any violations of the
requirements in § 93.419, § 93.420, and
§ 93.436 regarding sealed means of
conveyance carrying ruminants from
Canada or any other BSE minimal-risk
region, that adequate records of such
sealed shipments will be maintained,
and that USDA will be notified in a
timely manner of any apparent
violations of the regulations in 9 CFR
part 89 regarding the humane transport
of livestock. Because accredited
veterinarians have already entered into
an agreement with APHIS to carry out
functions in accordance with the
regulations, it is not necessary to require
accredited veterinarians who wish to
designate an employee to break seals to
additionally enter into the agreement
described above.

We are adding a definition of area
veterinarian in charge (AVIC) to mean
the veterinary official of APHIS who is
assigned by the Administrator to
supervise and perform the official
animal health work of APHIS in the
State concerned.

Sealing of Means of Conveyance

In this interim rule, we are clarifying
the wording in §§93.419(d)(5) and
93.436(b)(10) regarding who is
authorized to apply official seals to
means of conveyance carrying
ruminants of Canadian origin, in order
to eliminate possible confusion from our
using similar terms to mean different
things. In our January 2005 final rule,
we indicated that the only individuals
authorized to apply a U.S. Government
seal to a means of conveyance carrying
live ruminants from Canada from a
designated feedlot (§ 93.419(d)(5)
regarding sheep and goats) or feedlot
(§93.436(b)(10) regarding bovines) to a
slaughtering establishment are
accredited veterinarians, State
representatives, and USDA
representatives. We defined USDA
representative as a veterinarian or other
individual employed by USDA who is
authorized to perform the services
required by part 93. In practice, in the
situations described in §§93.419(d)(5)
and 93.436(b)(10), a USDA
representative will be an APHIS official.

As noted above, in this interim rule,
we are using the term ““authorized
USDA representative” to indicate who
must unseal means of conveyance at
feedlots and slaughtering
establishments. In order to avoid
possible confusion between the use of
similar terms with different meanings
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(i.e., authorized USDA representative
with regard to who is allowed to
“unseal”” means of conveyance at
feedlots and slaughtering establishments
and USDA representative with regard to
who is allowed to “seal”” means of
conveyance at feedlots), we are
specifying in §§93.419(d)(5) and
93.436(b)(10) that means of conveyance
carrying live ruminants from a feedlot or
designated feedlot to a slaughtering
establishment must be sealed with seals
of the U.S. Government by an accredited
veterinarian, a State representative, or
an APHIS representative. APHIS
representative is defined in § 93.400 as

a veterinarian or other individual
employed by APHIS, USDA, who is
authorized to perform the services
required by part 93.

Transloading of Ruminant Products
From Canada Being Transported
Through the United States for
Immediate Export

Section 94.18 of the regulations
includes restrictions on the importation
of meat and edible products of
ruminants due to BSE, and § 95.4
includes restrictions on the importation
of animal byproducts due to BSE.
Paragraph (d) of § 94.18 and paragraph
(h) of § 95.4 include conditions
governing the overland shipment
through the United States for immediate
export of products and byproducts that
are derived from bovines, sheep, and
goats in Canada and that are eligible for
entry into the United States. Among the
provisions in §§ 94.18(d)(5) and
95.4(h)(4) governing such overland
transiting is a prohibition on the
transloading of these products while in
the United States. By “transloading,” we
mean the transfer in the United States
of the cargo from the means of
conveyance that carried it into the
United States to another means of
conveyance, either directly from the
first means of conveyance to another
means of conveyance or indirectly from
the first means of conveyance to a
storage area and then to a second means
of conveyance.

In our final rule, we prohibited the
transloading of bovine, sheep, and goat
products and byproducts transiting the
United States from Canada in order to
ensure that such commodities are, in
fact, moved out of the country and are
not diverted for use in the United States.

It has come to our attention that,
historically, one of the standard
industry practices for shipments
transiting overland from Canada to
Mexico has been the transloading of
products in the United States at the
U.S.-Mexican border from the means of
conveyance that carried the products

through the United States directly into
a waiting means of conveyance for
delivery into Mexico.

Such limited direct transloading, if
carried out under Federal supervision,
can be done with adequate assurance
that all of the products are exported
from the United States. Therefore, we
are amending the regulations in
§§94.18(d)(5) and in 95.4(h)(4) to allow
such direct transloading, provided it is
carried out under the supervision of an
authorized inspector (as defined in
§94.0) or an inspector (as defined in
§95.1). (Under the current regulations,
authorized inspector is defined in
§94.0, and inspector is defined in
§95.1, to mean any individual
authorized by the Administrator of
APHIS or the Commissioner of Customs
and Border Protection, Department of
Homeland Security, to enforce the
regulations of part 94 or part 95,
respectively. We are retaining those
definitions in the regulations.)

We are also providing in
§§94.18(d)(5) and 95.4(h)(4) that an
authorized inspector or an inspector
must break the seals of the national
government of the region of origin on
the means of conveyance that carried
the commodities into the United States
and seal the means of conveyance that
will carry the commodities out of the
United States with seals of the U.S.
Government.

We are defining direct transloading in
§§94.0 and 95.1 to mean the transfer of
cargo directly from one means of
conveyance to another. Direct
transloading does not include the
removal of cargo from the first means of
conveyance for storage in the United
States and subsequent reloading to a
second means of conveyance.

Immediate Action

Immediate action is warranted to
facilitate the humane treatment of
livestock and to remove unnecessary
hindrances to international trade. Under
these circumstances, the Administrator
has determined that prior notice and
opportunity for public comment are
contrary to the public interest and that
there is good cause under 5 U.S.C. 553
for making this action effective less than
30 days after publication in the Federal
Register.

We will consider comments we
receive during the comment period for
this interim rule. (See DATES above.)
After the comment period closes, we
will publish another document in the
Federal Register. The document will
include a discussion of any comments
we receive and any amendments we are
making to the rule.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

The Regulatory Flexibility Act
requires agencies to evaluate the
potential effects of their proposed and
final rules on small businesses, small
organizations, and small governmental
jurisdictions. We have prepared an
initial regulatory flexibility analysis,
which is set forth below.

This interim rule amends the
provisions that were established by our
January 2005 final rule regarding (1) the
breaking of official seals on shipments
of ruminants from Canada, and (2) the
transloading of ruminant products and
byproducts transiting overland from
Canada to Mexico. As discussed above,
we are providing in this interim rule
that the seals on means of conveyance
moved from Canada either to a feedlot
or to a slaughtering establishment must
be broken by an authorized USDA
representative, which can include an
APHIS Veterinary Services employee, a
USDA Food Safety and Inspection
Service inspector, a State representative,
an accredited veterinarian, or an
employee of an accredited veterinarian
or employee of a slaughtering
establishment or feedlot who is
designated by the accredited
veterinarian or management of the
slaughtering establishment or feedlot to
perform the function involved.
Regarding the overland transit of
commodities from Canada to Mexico,
firms have historically often transloaded
products in the United States at the
U.S.-Mexican border from the means of
conveyance that carried the products
through the United States directly into
a waiting means of conveyance for
delivery to Mexico. However, the final
rule established a prohibition of the
transloading in the United States of
Mexico-bound shipments of Canadian
ruminant products and byproducts. This
interim rule will allow, under Federal
supervision, the direct transloading at
the U.S.-Mexican border of Canadian
ruminant products and byproducts
destined for Mexico.

This rule corrects two unforeseen
effects of the final rule by removing
unnecessary restrictions on (1) who is
allowed to break official seals on
shipments of Canadian ruminants
received at feedlots and at recognized
slaughtering facilities, and (2) the transit
shipment through the United States of
Canadian ruminant products and
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byproducts destined for Mexico. The
Animal Health Protection Act (7 U.S.C.
8301-8317) provides the basis for the
rule.

Entities that will be directly affected
by the interim rule are feedlots and
recognized slaughtering facilities that
receive ruminants from Canada, and
firms that provide for the overland
transit of Canadian ruminant products
and byproducts to Mexico. These
industries are predominantly composed
of small entities, as described below.

A feedlot is considered to be a small
entity by the Small Business
Administration (SBA) if its annual
receipts total no more than $1.5 million.
In 2004, 88,000 of the 90,176 feedlots in
the United States (97 percent) had
capacities of less than 1,000 head.* The
average annual number of cattle
marketed by these feedlots of smaller
capacity was fewer than 44 head.2 Based
on a market price per fed animal of
$84.75 per hundredweight (100 pounds)
and a slaughter weight of 1,250 pounds,
annual receipts for the 97 percent of
U.S. feedlots that have capacities of less
than 1,000 head average about $46,600.3
Clearly, most feedlot operations are
small entities.

In 2002, there were a total of 1,869
animal slaughtering establishments in
the United States, excluding
establishments for poultry. Ninety-six
percent of them (1,796) employed not
more than 500 employees and,
therefore, are considered small by SBA
standards.4

The SBA considers a firm engaged in
long-distance livestock trucking to be
small if its annual receipts are not more
than $21.5 million. In 2002, the average
payroll of establishments engaged in
long-distance specialized freight
trucking was less than $421,000, and the
average number of employees per
establishment was fewer than 12
people.? Based on these payroll and
employee averages, we expect that most
firms engaged in long-distance trucking
firms—including enterprises that
transport livestock—earn annual

1USDA NASS. “Cattle on Feed” (February 18,
2005). North American Industry Classification
System (NAICS) code 112112, Cattle Feedlots.

2Tbid.

3$84.75 per cwt was the 2004 annual price for
choice steers in Nebraska, as reported in USDA
“Livestock, Dairy, and Poultry Outlook,” LDP-M—
134, August 18, 2005. $84.75 per cwt X 12.5 cwt per
head marketed x 44 head marketed per feedlot =
$46,612.50 per feedlot.

4U.S. Census Bureau, 2002 Economic Census.
NAICS code 311611, Animal (except Poultry)
Slaughtering.

5U.S. Census Bureau, 2002 CBP United States
Economic Profiles. NAICS code 484230, Specialized
Freight (except Used Goods) Trucking, Long-
Distance.

receipts well below the small-entity
threshold.

We do not know the number of
feedlots or slaughtering establishments
that will receive Canadian ruminants,
nor do we know the number of trucking
firms that will transload Canadian
ruminant products or byproducts at the
U.S.-Mexican border. Most of the
affected businesses are likely small
entities, and they are expected to benefit
from the interim rule’s lessening of
regulatory restrictions. APHIS welcomes
information that the public may provide
regarding the number of small entities to
which the interim rule will apply.

For feedlots and recognizeg
slaughtering facilities receiving
Canadian ruminants, the interim rule
allows certain personnel designated by
an accredited veterinarian or the
facilities’ managers to unseal the means
of conveyance and unload the animals.
The requirements that the names of
such designated employees first be
submitted by the accredited
veterinarians or facility managers and
that feedlots and slaughtering
establishments enter into an agreement
with APHIS are addressed below under
the heading “Paperwork Reduction
Act.”

There are no significant alternatives to
this rule that would accomplish the
stated objectives. Without the interim
rule, affected small entities would
continue to be unnecessarily burdened
by (1) costly off-loading delays that
endanger the welfare of Canadian
ruminants moved to U.S. feedlots and
recognized slaughtering facilities, and
(2) unnecessary inefficiencies at the
U.S.-Mexican border in the overland
transit of Canadian ruminant products
and byproducts destined for Mexico.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

In accordance with section 3507(j) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection and recordkeeping
requirements included in this interim
rule have been submitted for emergency
approval to the Office of Management
and Budget (OMB). OMB has assigned
control number 05790277 to the
information collection and
recordkeeping requirements.

We plan to request continuation of
that approval for 3 years. Please send
written comments on the 3-year
approval request to the following
addresses: (1) Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DG
20503; and (2) Docket No. 03—080-8,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road, Unit 118, Riverdale, MD
20737-1238. Please state that your
comments refer to Docket No. 03—080-
8 and send your comments within 60
days of publication of this rule.

This interim rule amends the
regulations governing the importation of
ruminants into the United States to
broaden who is authorized to break
seals on means of conveyances carrying
certain ruminants of Canadian origin.
We are providing that individuals
authorized to break the seals on the
means of conveyance can, in addition to
a USDA employee (of APHIS Veterinary
Services or a Food Safety and Inspection
Service inspector), include any of the
following: A State representative, an
accredited veterinarian, or an employee
of an accredited veterinarian,
slaughtering establishment, or feedlot
who is designated by the accredited
veterinarian or management of the
slaughtering establishment or feedlot to
unseal the means of conveyance. If an
accredited veterinarian or the
management of a feedlot or slaughtering
establishment designates an employee
to break the seals, the accredited
veterinarian or management of the
facility must supply the name of the
designated employee to the APHIS area
veterinarian in charge. Additionally, the
management of a slaughtering
establishment or feedlot must enter into
an agreement with Veterinary Services
in which the management of the facility
agrees that only designated individuals
will break the seals, that the facility will
contact an APHIS representative or
USDA Food Safety and Inspection
Service inspector immediately if the
seals are not intact when the means of
conveyance arrives or if the animals
being transported appear to be sick or
injured due to transport conditions, and
that the facility will cooperate with
APHIS representatives, USDA Food
Safety and Inspection Service
inspectors, and State representatives in
maintaining records of sealed shipments
received. We are soliciting comments
from the public ( as well as affected
agencies) concerning this information
collection requirement. These
comments will help us:

(1) Evaluate whether the information
collection is necessary for the proper
performance of our agency’s functions,



Federal Register/Vol. 70, No. 227 /Monday, November 28, 2005/Rules and Regulations

71217

including whether the information will
have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average 0.25 hours per
response.

Respondents: Accredited
veterinarians, feedlot managers, and
slaughter facility managers.

Estimated annual number of
respondents: 900.

Estimated annual number of
responses per respondent: 12.

Estimated annual number of
responses: 10,800.

Estimated total annual burden on
respondents: 2,700 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

Copies of this information collection
can be obtained from Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 734—7477.

Government Paperwork Elimination
Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the Government
Paperwork Elimination Act (GPEA),
which requires Government agencies in
general to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible. For information
pertinent to GPEA compliance related to
this interim rule, please contact Mrs.
Celeste Sickles, APHIS’ Information
Collection Coordinator, at (301) 734—
7477.

List of Subjects

9 CFR Part 93

Animal diseases, Imports, Livestock,
Poultry and poultry products,
Quarantine, Reporting and
recordkeeping requirements.

9 CFR Part 94

Animal diseases, Imports, Livestock,
Meat and meat products, Milk, Poultry

and poultry products, Reporting and
recordkeeping requirements.

9 CFR Part 95

Animal feeds, Hay, Imports,
Livestock, Reporting and recordkeeping
requirements, Straw, Transportation.

m Accordingly, we are amending 9 CFR
parts 93, 94, and 95 as follows:

PART 93—IMPORTATION OF CERTAIN
ANIMALS, BIRDS, AND POULTRY,
AND CERTAIN ANIMAL, BIRD, AND
POULTRY PRODUCTS;
REQUIREMENTS FOR MEANS OF
CONVEYANCE AND SHIPPING
CONTAINERS

m 1. The authority citation for part 93
continues to read as follows:

Authority: 7 U.S.C. 1622 and 8301-8317;
21 U.S.C. 136 and 136a; 31 U.S.C. 9701; 7
CFR 2.22, 2.80, and 371.4.

m 2. Section 93.400 is amended by
removing the definition of USDA
representative and adding definitions of
area veterinarian in charge and
authorized USDA representative in
alphabetical order to read as follows:

§93.400 Definitions.

* * * * *

Area veterinarian in charge (AVIC).
The veterinary official of APHIS who is
assigned by the Administrator to
supervise and perform the official
animal health work of APHIS in the

State concerned.
* * * * *

Authorized USDA representative. An
APHIS Veterinary Services employee, a
USDA Food Safety and Inspection
Service inspector, a State representative,
an accredited veterinarian, or an
employee of an accredited veterinarian,
slaughtering establishment, or feedlot
who is designated by the accredited
veterinarian or management of the
slaughtering establishment or feedlot to
perform the function involved. In order
to designate an employee to break
official seals, an accredited veterinarian
or the management of a slaughtering
establishment or feedlot must first
supply in writing the name of the
designated individual to the APHIS
AVIC in the State where the seals will
be broken. Additionally, the
management of a slaughtering
establishment or feedlot must enter into
an agreement with Veterinary Services
in which the management of the facility
agrees that only designated individuals
will break the seals, that the facility will
contact an APHIS representative or
USDA Food Safety and Inspection
Service inspector immediately if the
seals are not intact when the means of

conveyance arrives or if the animals
being transported appear to be sick or
injured due to transport conditions, and
that the facility will cooperate with
APHIS representatives, USDA Food
Safety and Inspection Service
inspectors, and State representatives in
maintaining records of sealed shipments

received.
* * * * *

m 3.In §93.419, in paragraph (d)(4), the
first sentence, the words ‘““‘accredited
veterinarian or a State or USDA
representative or his or her designee”
are removed and the words “authorized
USDA representative” are added in their
place, and paragraph (d)(5) and the
parenthetical reference to the Office of
Management and Budget paperwork
approval at the end of the section are
revised to read as follows:

§93.419 Sheep and goats from Canada.

* * * * *

(d)* * *
(5) The animals must remain at the
designated feedlot until transported to a
recognized slaughtering establishment.
The animals must be moved directly to
the recognized slaughtering
establishment in a means of conveyance
sealed with seals of the U.S.
Government by an accredited
veterinarian, a State representative, or
an APHIS representative. The seals must
be broken at the recognized slaughtering
establishment only by an authorized
USDA representative;
* * * * *
(Approved by the Office of Management and
Budget under control numbers 0579-0040,
0579-0234, and 0579-0277)

§93.420 [Amended]

m 4.In § 93.420, paragraph (a), the
second sentence, the words ‘““‘accredited
veterinarian or a State or USDA
representative or his or her designee”
are removed and the words “authorized
USDA representative” are added in their
place, and a reference to the Office of
Management and Budget paperwork
approval is added at the end of the
section to read “(Approved by the Office
of Management and Budget under
control number 0579-0277)"".

m 5. Section 93.436 is amended as
follows:

m a. In paragraph (a)(4), the second
sentence, the words “a USDA
representative” are removed and the
words “an authorized USDA
representative” are added in their place.
m b. In paragraph (b)(7), the first
sentence, the words “accredited
veterinarian or a State or USDA
representative or his or her designee”
are removed and the words “authorized
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USDA representative’” are added in their
place.

m c. Paragraph (b)(10) is revised to read
as follows:

§93.436 Ruminants from regions of
minimal risk for BSE.
* * * * *

(b) * % %

(10) The bovines must be moved
directly from the feedlot identified on
APHIS Form VS 17-130 to a recognized
slaughtering establishment in
conveyances that must be sealed at the
feedlot with seals of the U.S.
Government by an accredited
veterinarian, a State representative, or
an APHIS official. The seals may be
broken at the recognized slaughtering
establishment only by an authorized
USDA representative;

* * * * *

PART 94—RINDERPEST, FOOT-AND-
MOUTH DISEASE, FOWL PEST (FOWL
PLAGUE), EXOTIC NEWCASTLE
DISEASE, AFRICAN SWINE FEVER,
CLASSICAL SWINE FEVER, AND
BOVINE SPONGIFORM
ENCEPHALOPATHY: PROHIBITED
AND RESTRICTED IMPORTATIONS

m 6. The authority citation for part 94
continues to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, 7781—
7786, and 8301-8317; 21 U.S.C. 136 and
136a; 31 U.S.C. 9701; 42 U.S.C. 4331 and
4332; 7 CFR 2.22, 2.80, and 371.4.

m 7. Section 94.0 is amended by adding
a definition of direct transloading, in
alphabetical order, to read as follows:

§94.0 Definitions.

* * * * *

Direct transloading. The transfer of
cargo directly from one means of

conveyance to another.
* * * * *

m 8.In § 94.18, paragraph (d)(5)(ii) is
revised to read as follows:

§94.18 Restrictions on importation of
meat and edible products from ruminants
due to bovine spongiform encephalopathy.
* * * * *

(d) L

(5) * *x %

(ii) The commodities may not be
transloaded while in the United States,
except for direct transloading under the
supervision of an authorized inspector,
who must break the seals of the national
government of the region of origin on
the means of conveyance that carried
the commodities into the United States
and seal the means of conveyance that
will carry the commodities out of the

United States with seals of the U.S.

Government;
* * * * *

PART 95—SANITARY CONTROL OF
ANIMAL BYPRODUCTS (EXCEPT
CASINGS), AND HAY AND STRAW,
OFFERED FOR ENTRY INTO THE
UNITED STATES

m 9. The authority citation for part 95
continues to read as follows:

Authority: 7 U.S.C. 8301-8317; 21 U.S.C.
136 and 136a; 31 U.S.C. 9701; 7 CFR 2.22,
2.80, and 371.4.

m 10. Section 95.1 is amended by adding
a definition of direct transloading, in
alphabetical order, to read as follows:

§95.1 Definitions.

* * * * *

Direct transloading. The transfer of
cargo directly from one means of
conveyance to another.

* * * * *

m 11. Section 95.4 is amended by
revising paragraph (h)(4)(ii) to read as
follows:

§95.4 Restrictions on the importation of
processed animal protein, offal, tankage,
fat, glands, certain tallow other than tallow
derivatives, and serum due to bovine
spongiform encephalopathy.

* * * * *

(h) * % %

(4) R

(ii) The commodities are not
transloaded while in the United States,
except for direct transloading under the
supervision of an inspector, who must
break the seals of the national
government of the region of origin on
the means of conveyance that carried
the commodities into the United States
and seal the means of conveyance that
will carry the commodities out of the
United States with seals of the U.S.

Government;
* * * * *

Done in Washington, DG, this 21st day of
November 2005.

Elizabeth E. Gaston,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 05-23334 Filed 11-25-05; 8:45 am]
BILLING CODE 3410-34-P

FEDERAL RESERVE SYSTEM

12 CFR Parts 210 and 229
[Regulations J and CC; Docket No. R-1226]

Collection of Checks and Other ltems
by Federal Reserve Banks and Funds
Transfers Through Fedwire and
Availability of Funds and Collection of
Checks

AGENCY: Board of Governors of the
Federal Reserve System.
ACTION: Final rule.

SUMMARY: The Board of Governors is
adopting a final rule amending
Regulation CC to define “remotely
created checks” and to create transfer
and presentment warranties for such
checks. The purpose of the amendments
is to shift liability for unauthorized
remotely created checks to the
depositary bank, which is generally the
bank for the person that initially created
and deposited the remotely created
check. The Board is also adopting
conforming cross-references to the new
warranties in Regulation J.

EFFECTIVE DATE: July 1, 2006.

FOR FURTHER INFORMATION CONTACT:
Adrianne G. Threatt, Counsel (202—452—
3554), or Joshua H. Kaplan, Attorney,
(202—452-2249), Legal Division; or Jack
K. Walton, II, Associate Director (202—
452-2660), or Joseph P. Baressi, Senior
Financial Services Analyst (202—-452—
3959), Division of Reserve Bank
Operations and Payment Systems; for
users of Telecommunication Devices for
the Deaf (TDD) only, contact 202—-263—
4869.

SUPPLEMENTARY INFORMATION:

Background

Existing Law and the Board’s Proposed
Rule

“Remotely created checks” typically
are created when the holder of a
checking account authorizes a payee to
draw a check on that account but does
not actually sign the check.? In place of
the signature of the account-holder, the
remotely created check generally bears a
statement that the customer authorized
the check or bears the customer’s
printed or typed name. Remotely
created checks can be useful payment
devices. For example, a debtor can
authorize a credit card company to
create a remotely created check by
telephone, which may enable the debtor
to pay his credit card bill in a timely

1There is no commonly accepted term for these
items. The terms “remotely created check,”
“telecheck,” “preauthorized drafts,” and “paper
draft”” are among the terms that describe these
items.
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manner and avoid late charges.
Similarly, a person who does not have
a credit card or debit card can purchase
an item from a telemarketer by
authorizing the seller to create a
remotely created check.

On the other hand, remotely created
checks are vulnerable to fraud because
they do not bear the drawer’s signature
or other readily verifiable indication of
authorization. Because remotely created
checks are cleared in the same manner
as other checks, it is difficult to measure
the use of remotely created checks
relative to other types of checks.
However, there have been significant
consumer and bank complaints
identifying cases of alleged fraud using
remotely created checks.

Existing Law on Remotely Created
Checks

A remotely created check is subject to
state law on negotiable instruments,
specifically Articles 3 and 4 of the
Uniform Commercial Code (U.C.C.) as
adopted in each state. Under the U.C.C,,
a bank that pays a check drawn on the
account of one of its customers may
charge a customer’s account for a check
only if the check is properly payable. A
bank generally must recredit its
customer’s account for the amount of
any unauthorized check it pays.2 This
obligation is subject to limited
defenses.3 In addition, the paying bank
may obtain evidence that the depositor
did in fact authorize the check and is
seeking to reverse the authorization.
Under such circumstances, the paying
bank would not be obligated to recredit
its customer for the amount of the
check.4

A paying bank may, until midnight of
the banking day after a check has been
presented to the bank, return the check
to the bank at which the check was
deposited if, among other things, the
paying bank believes the check is
unauthorized. Once its midnight
deadline has passed, the paying bank
generally cannot return an unauthorized
check to the depositary bank.>

2U.C.C. 4-401.

3For example, the paying bank may be able to
assert that the customer failed to notify the bank of
the unauthorized item with ‘“‘reasonable
promptness” (U.C.C. 4—406(c) and (d)).

4The FTC’s Telemarketing Sales Rule prohibits a
telemarketer from issuing a remotely created check
on a consumer’s deposit account without the
consumer’s express verifiable authorization. The
authorization is deemed verifiable if it is in writing,
tape recorded and made available to the consumer’s
bank upon request, or confirmed by a writing sent
to the consumer prior to submitting the check for
payment. 6 CFR part 310.

5 See U.C.C. 4-301 and 4-302. In limited cases,
the paying bank may be able to recover from the
presenting bank the amount of a check that it paid
under the mistaken belief that the signature of the

The provisions of the U.C.C. cited
above implement the rule set forth in
the seminal case of Price v. Neal,®
which held that drawees of checks and
other drafts must bear the economic loss
when the instruments they pay are not
properly payable because the drawer
did not authorize the item.” Under the
Price v. Neal rule, the paying bank must
bear the economic loss of an
unauthorized check with little recourse
other than bringing an action against the
person that created the unauthorized
item. This rule currently applies to all
checks, including remotely created
checks, in a majority of states.

The policy rationale for the Price v.
Neal rule is that the paying bank, rather
than the depositary bank, is in the best
position to judge whether the signature
on a check is the authorized signature
of its customer. Remotely created
checks, however, do not bear a
handwritten signature of the drawer that
can be verified against a signature card.
In most cases, the only means by which
a paying bank could determine whether
a remotely created check is
unauthorized and return it in a timely
manner would be to contact the
customer before the midnight deadline
passes. However, before a paying bank
can verify the authenticity of remotely
created checks, it first must identify
remotely created checks drawn on its
accounts. Because there is no code or
feature on remotely created checks that
would enable a paying bank to identify
them reliably in an automated manner,
remotely created checks rarely come to
the attention of paying banks until a
customer identifies the check as
unauthorized, usually well after the
midnight deadline.

Recent Legal Changes to Address
Remotely Created Checks

Amendments to the U.C.C.

In recognition of the particular
problems presented by remotely created
checks, the National Conference of
Commissioners on Uniform State Laws
and the American Law Institute in 2002
approved revisions to Articles 3 and 4
of the U.C.C. that specifically address
remotely created checks. The U.C.C.
revisions define a remotely created
check (using the term ‘“‘remotely-created
consumer item’’) as “an item drawn on
a consumer account, which is not
created by the paying bank and does not

drawer of the draft was authorized. This remedy,
however, may not be asserted against a person that
took the check in good faith and for value or that
in good faith changed position in reliance on the
payment or acceptance. U.C.C. 3—418(a) and (c).

697 Eng. Rep. 871 (K.B. 1762).

7 See also Interbank of New York v. Fleet Bank,
730 NYS 2d 208 (2001).

bear a hand written signature purporting
to be the signature of the drawer.” 8 The
U.C.C. revisions require a person that
transfers a remotely-created consumer
item to warrant that the person on
whose account the item is drawn
authorized the issuance of the item in
the amount for which the item is
drawn.® Accordingly, the U.C.C. alters
the Price v. Neal rule for remotely-
created consumer items by shifting
liability for those items to the
transferors.10

These revisions rest on the premise
that it is appropriate to shift the burden
of ensuring authorization of a remotely
created check to the bank whose
customer deposited the remotely created
check because this bank is in the best
position to detect the fraud.1* The
U.C.C. warranty provides an economic
incentive for the depositary bank to
monitor customers that deposit remotely
created checks and, therefore, should
have the effect of limiting the quantity
of unauthorized remotely created checks
that are introduced into the check
collection system.

Amendments to State Laws

Fewer than half the states in the U.S.
have amended their Articles 3 and 4 to
include provisions to address remotely
created checks.’2 Among the states that
have made such amendments, the
definitions and warranties are not
uniform in their scope or requirements.
In addition to the state codes, some
check clearinghouses have adopted
warranties that apply to remotely
created checks that are collected
through these clearinghouses. The state-
by-state approach to the adoption of
remotely created check warranties
complicates the determination of
liability for remotely created checks
collected across state lines, because the
bank that presents a check may not be

8U.C.C. 3-103(16).

9U.C.C. 3—416(a). A person that transfers a
remotely-created consumer item for consideration
warrants to the transferee and, if the transfer is by
indorsement, to any subsequent transferee, that the
person on whose account the item is drawn
authorized the issuance of the item in the amount
for which the item is drawn. See also U.C.C. 4—
207(a)(6), 3—417(a)(4), 4—208(a)(4).

10 For items other than remotely-created
consumer items, the transferor must warrant only
that it has “no knowledge” that the instrument is
unauthorized. U.C.C. 3—417(a)(3).

117U.C.C. 3—416, Official Comment, paragraph 8.
The Official Comment notes that the provision
supplements the FTC’s Telemarketing Sales Rule,
which requires telemarketers to obtain the
customer’s “express verifiable authorization.”

12 Those states include Arkansas, California,
Colorado, Hawaii, Idaho, Iowa, Maine, Missouri,
Minnesota, Nebraska, New Hampshire, North
Dakota, Oregon, Tennessee, Texas, Utah, Vermont,
West Virginia, and Wisconsin.
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subject to the same rules as the paying
bank.

Proposed Rule

On March 4, 2005, the Board
published for comment a proposal to
amend Regulation CC to provide
transfer and presentment warranties for
remotely created checks.13 This
proposal was issued pursuant to the
Expedited Funds Availability Act (the
EFA Act), Pub. L. 100-86, 101 Stat. 635
(codified at 12 U.S.C. 4001 et seq.),
which authorizes the Board to establish
rules allocating losses and liability
among depository institutions “in
connection with any aspect of the
payment system.”” 14 As noted above, the
check collection and return system
operates nationally. As a result, in order
for the remotely created check
warranties to be effective they must
apply uniformly and nationwide.

The Board proposed to define a
“remotely created check” as a check
that is drawn on a customer account at
a bank, is created by the payee, and does
not bear a signature in the format agreed
to by the paying bank and the customer.
Unlike the U.C.C. amendments, the
Board’s proposed definition would
apply to remotely created checks drawn
on both consumer and non-consumer
accounts.

The Board proposed to create transfer
and presentment warranties that would
apply to remotely created checks that
are transferred or presented by banks to
other banks. Under the proposed
warranties, any transferor bank,
collecting bank, or presenting bank
would warrant that the remotely created
check that it is transferring or presenting
is authorized according to all of its
terms by the person on whose account
the check is drawn. The proposed
warranties would apply only to banks
and ultimately would shift liability for
the loss created by an unauthorized
remotely created check to the depositary
bank. A paying bank would not be able
to assert a warranty claim under the
Board’s proposed rule directly against a
nonbank payee that created or
transferred an unauthorized remotely
created check.

1370 FR 10509.

14 The Board is authorized to impose on or
allocate among depository institutions the risks of
loss and liability in connection with any aspect of
the payment system, including the receipt,
payment, collection, or clearing of checks, and any
related function of the payment system with respect
to checks. Such liability may not exceed the amount
of the check giving rise to the loss or liability, and,
where there is bad faith, other damages, if any,
suffered as a proximate consequence of any act or
omission giving rise to the loss or liability. 12
U.S.C. 4010(f).

General Comments

The Board received over 250
comments on the proposed rule from
depository institutions of various sizes,
trade associations that represent
depository institutions, state attorneys
general, individuals, academics,
consumer representatives, the
Permanent Editorial Board of the U.C.C.,
and Reserve Banks. This section
presents an overview of the central
points contained in the comments that
the Board received. The section-by-
section analysis of the final rule, set
forth below, discusses the comments in
greater detail and responds to specific
concerns regarding the definition of
remotely created check and the scope of
the warranties.

The commenters provided
overwhelming support for the proposed
rule, although many suggested that the
Board make specific revisions in the
final rule. The Board received many
comments in favor of the proposal from
small depository institutions, many of
which noted that they regularly suffer
losses as the result of unwittingly
paying remotely created checks that
customers later identify as
unauthorized. Large depository
institutions and their trade associations
also strongly supported the proposal
and specifically addressed a number of
important issues discussed below.

Only one depository institution
opposed the proposal in its entirety,
arguing that there is no factual predicate
for the proposed rule because paying
banks do not verify the authenticity of
customer signatures on any checks. The
Board believes that many banks do
examine signatures on some subset of
checks. Nevertheless, given that
remotely created checks do not bear a
verifiable mark of authentication, the
depositary bank is in a better position to
prevent the introduction of
unauthorized remotely created checks
into the check collection process by
acquainting itself with the business
practices of its customers who routinely
deposit such checks. The purpose of the
Board’s rule is to create an economic
incentive for depositary banks to
perform the requisite due diligence on
their customers by shifting liability for
unauthorized remotely created checks to
the depositary bank.

Some commenters, including
Attorneys General representing 35
states, recommended that the Board
prohibit the use of remotely created
checks altogether, arguing principally
that legitimate use of remotely created
checks has significantly declined,
largely as a result of new automated
clearing house (ACH) payment

applications that can be used in place of
remotely created checks. Several
commenters, however, reported an
increase in the use of the remotely
created checks (albeit some noting that
this increase in use has been
accompanied by a commensurate
increase in unauthorized remotely
created checks). The Board believes that
substantial additional research would be
required about the uses of remotely
created checks and the commercial
impact of an outright ban before a
prohibition by statute or regulation
could be justified. The Board believes
its rule provides effective protections
against unauthorized remotely created
checks while still allowing for the
legitimate use of those checks.

Some commenters argued that
remotely created checks also should be
covered by the Board’s Regulation E (12
CFR Part 205), because payments by
remotely created check are in fact
electronic fund transfers subject to the
Electronic Funds Transfer Act (EFTA),
which, among other things, requires
certain disclosures related to transfers
covered by the Act.’5 Under the EFTA,
the term “electronic fund transfer”
includes any transfer of funds, other
than a transaction originated by check,
draft, or similar paper instrument.1®
Therefore, as a general matter, the EFTA
does not apply to funds transferred from
a consumer’s account by means of a
check. The commenters argued that a
remotely created check is initiated by an
electronic communication between the
consumer and a third party and not by
a check or similar paper instrument.
Further clarification of the applicability
of the EFTA to check transactions that
are authorized on-line or by telephone
must be made within the context of
Regulation E. The Board will continue
to monitor developments to determine
whether further action is appropriate.

Extension of the Midnight Deadline

The Board invited comment on
whether a different approach to address
the risks of remotely created checks
would be appropriate. One alternative
on which the Board requested comment
was whether the Board should extend
the U.C.C. midnight deadline for paying
banks that return unauthorized remotely
created checks to give the paying bank
more time to determine whether a
particular check was authorized. Some
commenters favored the approach
because it would mirror the ACH rules
set forth by the National Automated
Clearing House Association for
unauthorized ACH debits, while others

1515 U.S.C. 1693 et seq.
1615 U.S.C. 1693a(6).
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opposed this approach arguing that it
would delay finality of check payments.
One commenter argued that if the Board
adopted this approach, then it also
should exempt remotely created checks
from the funds availability schedule in
Regulation CC because the availability
schedules are generally related to the
collection and return times for a check.

Other commenters viewed the
possible midnight deadline extension
not as an alternative to creation of new
warranties, but as a different
enforcement mechanism for the new
warranties. These commenters thought
that instead of having to make a
warranty claim outside of the check
collection process when the paying
bank seeks to recoup losses following a
breach of the remotely created check
warranty, extension of the midnight
deadline would enable the paying bank
to return the unauthorized remotely
created through the check collection
process. Many of the commenters in this
group advocated handling the warranty
claim on a “with entry” basis, which is
a procedure that has been adopted by
certain clearinghouses and which
allows a warranty claim to be made
through the procedures for returned
checks.17 A few commenters suggested
an additional nuance to this approach:
unauthorized remotely created checks
under $1000 should be handled on a
“with entry” basis and unauthorized
remotely created checks over $1000
should be handled as a warranty claim
outside of the check collection and
return process.

Because the Board believes that
finality of payment and the discharge of
the underlying obligation are
fundamental and valuable features of
the check collection process, the final
rule does not make any adjustments to
the midnight deadline. Until otherwise
established by agreement, banks must
assert claims arising under transfer and
presentment warranties for remotely
created checks outside of the check
collection process.

Action by State Governments

The Board also requested comment on
whether it should refrain from
addressing remotely created checks in
Regulation CC and await adoption of the
U.C.C. warranties for remotely created

17 Under the Electronic Check Clearing House
Organization’s Uniform Paper Check Exchange
Rules, the paying bank “may make a warranty
claim” by “delivering such check to the
clearinghouse or the depositary bank for settlement,
in accordance with the clearinghouse’s rules for
returned checks.” While the claim is processed
through the return settlement process, the delivery
of the check to the clearing house, and ultimately
the depositary bank, is not a “return’” of the check
under the U.C.C. or Regulation CC.

checks, or some variation thereof, by all
of the states. Numerous commenters
expressed opposition to this approach.
Generally, these commenters argued
that states have been too slow to act on
this issue and have not and will not
necessarily act uniformly. However, one
commenter urged the Board to refrain
from usurping the U.C.C. process,
arguing that hesitancy by state
legislatures to adopt a uniform law may
signal defects in the proposed
amendment. In light of the comments
favoring action by the Board from the
Permanent Editorial Board of the U.C.C,,
as well as thirty-five state Attorneys
General, the Board believes that there is
broad support for amendments to
Regulation CC to address remotely
created checks on a nationwide basis
and that such amendments are
appropriate.

Section-by-Section Analysis

Section 229.2(fff) Definition

The Board proposed the following
definition: A remotely created check
means a check that is drawn on a
customer account at a bank, is created
by the payee, and does not bear a
signature in the format agreed to by the
paying bank and the customer.
Commenters had numerous concerns
regarding the scope of the proposed
definition.

On the issue of whether the definition
of remotely created checks should cover
items drawn on both consumer and non-
consumer accounts, all but one of the
commenters addressing this issue
supported covering remotely created
checks drawn on both consumer and
non-consumer accounts. These
commenters stated that there is no
reason to distinguish between fraud
against consumers and fraud against
businesses for purposes of this rule.8
Furthermore, one commenter noted that,
as an operational matter, it would be
more efficient for banks to treat
remotely created checks drawn on both
consumer and non-consumer accounts
the same. For these reasons, the final
rule applies to remotely created checks

18 The one commenter that favored limiting the
scope to consumer items argued that if the
definition covers commercial accounts, it would
weaken the ability of the bank to contract with its
commercial customers for timely review of account
activity. The Board does not believe this concern
warrants a limitation on the scope of the definition.
The Board’s final rule creates transfer and
presentment warranties among banks and is not
intended to interfere with the contractual
relationships between depository institutions and
their customers. The legal relationship between the
paying bank and its customer with respect to
whether a check was authorized or whether a claim
was made in a timely manner continues to be
governed by state law.

drawn on both consumer and non-
consumer accounts.

With respect to the other elements of
the definition, numerous commenters,
particularly large depository
institutions, preferred the following
definition (or minor variations thereon):
A remotely created check is a check that
(i) Is drawn on a customer account at a
bank, (ii) is not created by the paying
bank, and (iii) does not bear a signature
purporting to be the signature of the
customer. In the alternative, several
commenters favored the definition of
demand draft in the commercial code of
California, arguing that this definition
has been adopted in a number of states
and has been applied successfully over
the past nine years.19

With respect to the proposal that a
remotely created check must be created
by the payee, numerous commenters
noted that depository institutions have
no physical means of distinguishing
between a remotely created check
created by a payee and a remotely
created check created by, for example, a
bill payment service on behalf of the
drawer.

The Board considered alternative
ways of defining remotely created
checks from the perspective of how they
were created. Under one formulation,
the definition could require that a check
not be created by the paying bank in
order to be a remotely created check.
The advantage of that formulation is
that the paying bank should be able to
determine whether it created a check
and whether the warranty applies. That
requirement, however, would not
exclude a check created by the customer
(such as a check that a customer filled
out but forgot to sign) or the customer’s
agent, such as a bill payment service.
However, the Board believes that these
checks do not present the same risk that
the check was not actually authorized
by the drawer as the typical
telemarketer-created check that is made
payable to the entity that created it.

Under another formulation, the
definition could exclude checks that are
created by the paying bank as well as
checks that are created by the customer
or the customer’s agent. This
formulation, however, would exclude
from the warranty checks created by
telemarketers or other payees to the

19 Under California U.C.C. § 3104(k) a demand
draft means a writing not signed by a customer that
is created by a third party under the purported
authority of the customer for the purpose of
charging the customer’s account with a bank. A
demand draft shall contain the customer’s account
number and may contain any of the following: (1)
The customer’s printed or typewritten name. (2) A
notation that the customer authorized the draft. (3)
The statement ‘“No Signature Required’” or words to
that effect.
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extent they were acting as agent of the
customer, as well as checks created on
behalf of the customer by a bill payment
service. At a minimum, this formulation
would raise issues as to the scope of the
creating entity’s agency and would seem
to cause as many evidentiary difficulties
as the Board’s original proposal.

After considering the benefits and
drawbacks of each formulation, the
definition in the Board’s final rule
requires that a remotely created check
must be created by a person other than
the paying bank. This definition will be
operationally efficient for paying banks
because they easily can determine
whether the warranty applies to a
particular check. In addition, this
formulation is consistent with the
analogous definition in the U.C.C.
Under this definition, the parties to the
check will not have to distinguish
checks that are created by the payee
from checks that are created by a
customer’s bill-payment service in order
to assert a warranty claim. As noted
above, the definition will cover certain
checks created remotely by bill-payment
services, as well as checks that the
drawer created but neglected to sign,
where there is a less compelling reason
for shifting liability for unauthorized
checks to the depositor’s bank.
Including these checks, however, is
unlikely to result in significantly greater
liability for depositary banks. It appears
that such checks are generally less
prone to fraud, and, therefore, less
prone to trigger a warranty claim than
are payee-created checks.

Numerous commenters objected to the
requirement that a remotely created
check not bear a signature “in the
format” agreed to by the paying bank
and the customer. Many commenters
argued that litigation will ensue over the
meaning of the phrase “in the format,”
and that the language will sweep
traditional forged checks into the
warranty because a forged check may be
deemed to not bear a signature in the
format agreed to by the paying bank and
its customer. Most commenters favored
focusing simply on whether a signature
was present or not. The language of the
proposed definition was intended to
introduce greater specificity around the
term ‘‘signature,” which is very broadly
defined under the U.C.C., to ensure that
the definition does not include
traditional forged checks in the
warranties. However, in light of the
persuasive criticism from numerous
commenters, the final rule requires that
a remotely created check not bear a
signature “applied by, or purported to
be applied by, the person on whose
account the check is drawn.” The
commentary to the final rule explains

that the term “applied by’ refers to the
physical act of placing the signature on
the check. This formulation should
more clearly exclude traditional forged
checks from the operation of the new
warranties, but include checks created
by telemarketers and similar payees.

Several commenters noted that under
the definition of customer account in
Regulation CC, checks drawn on
accounts such as money market
accounts and credit accounts would be
excluded from the definition of
remotely created check, because the
proposed definition is limited to checks
drawn on a customer account, which
under Regulation CC does not include
all types of accounts on which checks
can be drawn. These commenters
pointed out that the U.C.C. definition of
remotely created checks, which covers
“accounts” as defined by the U.C.C.,
includes checks drawn on various types
of consumer checking accounts and the
Board should also expand its definition
of customer account for purposes of the
remotely created check warranties. The
Board sees no reason to exclude these
types of checks from the operation of
the new warranties and the final rule
expands the definition of account in the
final rule, solely for the purposes of the
new warranties, to include any credit or
other arrangement that allows a person
to draw checks on a bank.

Commenters also argued that the
definition of remotely created check
should cover “payable through” or
“payable at”’ checks. Many of these
checks are drawn on a nonbank, such as
a mutual fund, but payable through or
at a bank. Under Regulation CC the term
“check” means a negotiable demand
draft drawn on or payable through or at
an office of a bank.20 Therefore, the
definition of remotely created check
could include a “payable through” or
“payable at” check if the other
requirements of the regulation are met.
With regard to the requirement that a
remotely created check not bear the
signature of the account-holder, the
signature of the person on whose
account the check is drawn would be
the signature of the payor institution
(e.g., a mutual fund) or the signatures of
the customers who are authorized to
draw checks on that account, depending
on the arrangements between the
“payable through” or ‘“payable at” bank,
the payor institution, and the customers.
The Board has added clarifying
language to the commentary.

One commenter urged the Board to
confirm that a substitute check created
from a remotely created check benefits
from the warranties for remotely created

2012 CFR 229.2(k).

checks. The commentary to the final
rule specifically states that the transfer
and presentment warranties for
remotely created checks would apply to
a substitute check that represents a
remotely created check.

Section 229.34 Warranties

The Board proposed the following
transfer and presentment warranties
with respect to a remotely created
check: A bank that transfers or presents
a remotely created check and receives a
settlement or other consideration
warrants to the transferee bank, any
subsequent collecting bank, and the
paying bank that the person on whose
account the remotely created check is
drawn authorized the issuance of the
check according to the terms stated on
the check.

Numerous commenters urged the
Board to limit the warranty to the terms
stated on the “face of the check.” Others
urged the Board to adopt the U.C.C.
approach, requiring only a warranty that
“the person on whose account the check
is drawn authorized the issuance of the
check in the amount for which it is
drawn.” 21 Commenters argued that the
proposed warranty could be construed
to cover the indorsements on the back
of the check and the date. The Board did
not intend to create warranties that
would cover the indorsements on a
remotely created check because the
U.C.C. already contains indorsement
warranties. In addition, other
information on the front of the check,
such as the date, does not give rise to
the risk of fraud as does the name of the
payee and the amount. Accordingly, the
final rule states with specificity that the
transfer and presentment warranties
apply only to the fact of authorization
by the account holder, the amount
stated on the check, and issuance to the
payee stated on the check.

A few commenters suggested that the
depositor of a remotely created check
should also be required to make the new
warranties, as is the case with the U.C.C.
warranties relating to remotely created
consumer items. One commenter
suggested that the customer of the
paying bank should be able to assert a
§ 229.34(d) warranty claim directly
against a transferring or presenting
bank. The authority under which the
Board is adopting this amendment is
limited to establishing rules imposing or
allocating losses and liability among
depository institutions in connection
with any aspect of the payment
system.22 However, although these
warranties do not extend to losses and

21 See e.g. U.C.C. 3—417(a)(4).
22 See footnote 14, supra.
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liability as between depository
institutions and their nonbank
customers, banks may choose to allocate
liability to customers by agreement. The
final rule also does not alter the rights
or liabilities of customers of depository
institutions under state law.

Commenters also suggested that the
commentary address the situation in
which the customer authorizes that the
check be made payable to the payee’s
trade name, but the check is instead
made payable to the legal name of the
payee. Under the new transfer and
presentment warranties, banks will
warrant that the customer authorized
the issuance of the check to the payee
stated on the check. Whether an
alteration of the payee’s name from the
trade name to the legal name would
result in a breach of warranty will
depend on whether the change is within
the scope of the customer’s
authorization. Because that
determination would have to be made
on a case-by-case basis, the Board has
not added any general statement on
such a situation to the commentary.

A number of commenters urged the
Board to state explicitly that the
warranties would not cover the situation
in which the initial authorization by the
account-holder was subsequently
disclaimed as the result of “buyer’s
remorse’’ by the account-holder. As
noted in the proposed rule, the Board
anticipates that the transfer and
presentment warranties will supplement
the FTC’s Telemarketing Sales Rule (16
CFR 310.3(a)(3)), which requires
telemarketers that submit instruments
for payment to obtain the customer’s
“express verifiable authorization.” A
depositary bank could tender the
authorization obtained by its
telemarketer customer as a defense to a
paying bank warranty claim. Therefore,
the paying bank would not prevail on a
warranty claim if the customer had, in
fact, authorized the transaction but later
suffered “buyer’s remorse.” If the
paying bank can show that the check
was properly payable from the
customer’s account, then it would be
able to charge the account for the check
in accordance with U.C.C. 4-401.

Defenses to Warranty Claims

Several commenters argued that when
a paying bank makes a claim under the
remotely created check warranties a
depositary bank should be able to assert
certain defenses that the paying bank
would have against its customer under
the U.C.C. Specifically, the commenters
noted that U.C.C. 4-406 places a duty
on a customer to discover and report
unauthorized checks with reasonable
promptness and limits a paying bank’s

liability if the customer fails to perform
that duty. The commenters suggested
that a paying bank should be precluded
from asserting a warranty claim against
a depositary bank where the paying
bank’s liability to the customer would
have been limited by U.C.C. 4-406 had
the paying bank asserted its own
defenses. The commenters noted that
the U.C.C. warranty provisions permit
similar defenses by warranting banks.

The U.C.C. provides that the
warrantor may defend a warranty claim
based on an unauthorized indorsement
or alteration by proving that the drawer
is precluded from asserting that claim
because of his or her failure to discover
the lack of authorization in a timely
manner.23 The Official Comment
explains the purpose of the provision: if
the drawer’s conduct contributed to a
loss from a forged indorsement or
alteration, the drawee should not be
allowed to shift the loss from the drawer
to the warrantor.2¢ While the drafters of
the U.C.C. did not extend this defense
to an unauthorized remotely-created
consumer item, commenters argued that
the stated purpose of the U.C.C. 3—
417(c) defense should apply to a
remotely created check warranty claim
under Regulation CC. The Board
believes that such a defense would be
appropriate. Therefore, the regulation
and the commentary to the final rule
provide that the depositary bank may
defend a remotely created check
warranty claim by proving that
customer is precluded under U.C.C. 4—
406 from asserting a claim against the
paying bank for the unauthorized
issuance of the check. This may be the
case, for example, when the customer
fails to discover the unauthorized
remotely created check in a timely
manner.

One commenter stated that the
proposed warranty for remotely created
checks should be limited in a way that
is similar to the indemnification related
to the creation and collection of
substitute checks. The commenter
argued that the indemnity provision of
the Check Clearing for the 21st Century
Act, as implemented by Regulation CC,
shifts liability to the reconverting banks
for losses due to the absence of security
features that do not survive the imaging
process, and, therefore, do not appear
on substitute checks, only in those
instances in which the paying bank’s
processes actually would have relied on
the security features that were lost in
the imaging process. These lost security
features, it is argued, are analogous to
the lack of an authorized signature on

237U.C.C. 3-417(c).
24U.C.C. 3417, Official Comment, 6.

the remotely created check.25 The
commenter argued that by analogy the
warranty that the Board proposed with
respect to remotely created checks
should not apply under circumstances
in which the paying bank would not
have verified the signatures anyway, for
example because the checks were under
the dollar amount set by the paying
bank for such purposes.

The Board’s rule on remotely created
checks is intended to reduce the
fraudulent use of unauthorized remotely
created checks by creating an incentive
for depositary banks to be more vigilant
when accepting such checks for deposit.
This incentive would be seriously
weakened if the regulation required the
paying bank to make the showing
suggested by the commenter. Therefore,
the final rule does not adopt this
suggestion.

Effective Date

A number of commenters suggested
that the final rule include an
implementation period of not less than
six months. The final rule is effective
July 1, 2006.

Additional Considerations

MICR Line Identifier

The Board requested comment on
whether digits should be assigned in the
External Processing Code (EPC) Field
(commonly referred to as Position 44) of
the magnetic ink character recognition
(MICR) line to identify remotely created
checks. Most commenters opposed this
aspect of the proposal, arguing that the
unassigned digits in the EPC Field could
best serve other purposes and that
enforcement of such a rule would be
cumbersome at best. Ten commenters
specifically expressed support for
assigning digits in the EPC Field,
arguing that it would facilitate the
tracking of remotely created checks.
However, without broad support for
such a rule, and in light of the
impracticalities of enforcement, the
Board has determined not to pursue a
MICR identifier for remotely created
checks.

Relation to State Law

Many commenters supported the
proposed amendment to Regulation CC
as a means to establish uniformity with
respect to liability for unauthorized
remotely created checks. Some of these
commenters presumed that the
amendment to Regulation CC would
preempt state laws that address
unauthorized remotely created checks
or their equivalents. However, several

2512 U.S.C. 5005, as implemented at 12 CFR
229.53(a) and the accompanying commentary.
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commenters raised the issue of
preemption explicitly by stating that the
warranties provided in Regulation CC
should preempt state law warranties
and that the one-year statute of limits
for actions under subpart C of
Regulation CC should preempt statute of
limitations for breach of demand draft
warranties under state law (generally 3
years). One commenter recommended
that the Board’s amendments explicitly
preempt the field to eliminate confusion
about the application of state laws that
govern remotely created checks. Section
608(b) of the Expedited Funds
Availability Act provides that Board
rules prescribed under that Act shall
supersede any provision of state law,
including the UCC as in effect in such
state, that is inconsistent with the Board
rules. To the extent that the state law is
inconsistent with the Board’s rules on
remotely created checks, the Board’s
rules would supersede such state law.
The Board will monitor the interaction
of state law and Regulation CC, and may
take further action at a later time if
necessary.

Price v. Neal

One commenter suggested that the
Board overrule the Price v. Neal
doctrine for all checks. The Price v. Neal
doctrine dates back to the 1760s and is
based on the assumption that the paying
bank should bear the loss for
unauthorized checks because it is in the
best position to prevent fraud by
comparing signatures on checks with
signature cards on file with the bank.
The commenter argued that, at present,
automated check processing that relies
on the MICR line means that signature
verification of checks by back-room
personnel no longer plays a meaningful
role in stopping check fraud. However,
other commenters argued that the
depositary bank generally has no better
means to detect unauthorized checks
than the paying bank and, therefore, the
argument would provide no logical
basis for abandoning the Price v. Neal
doctrine. Furthermore, as one
commenter noted, the advent of
signature recognition software may soon
enable the paying bank to verify
signatures on an automated basis. The
final rule reverses the Price v. Neal rule
for remotely created checks only.
However, the Board would welcome a
public dialogue on broader check law
issues, such as the utility of and
possible alternatives to the Price v. Neal
rule in the modern check processing
environment.

Conforming Amendments to Regulation
J

The Board is also amending
Regulation ] to make clear that the new
remotely created check warranties apply
to remotely created checks collected
through the Federal Reserve Banks.

Regulatory Analysis

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3506;
5 CFR 1320 Appendix A.1) and under
authority delegated by the Office of
Management and Budget, the Board has
reviewed the final rule and determined
that it contains no collections of
information.

Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act (RFA), an agency must
publish a final regulatory flexibility
analysis with its final rule, unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities. (5
U.S.C. 601-612.) The Board certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities.

The RFA requires agencies to examine
the objectives, costs and other economic
implications on the entities affected by
the rule. (5 U.S.C. 603.) Under section
3 of the Small Business Act, as
implemented at 13 CFR part 121,
subpart A, a bank is considered a “small
entity” or “small bank” if it has $150
million or less in assets. Based on June
2005 call report data, the Board
estimates that there are approximately
13,400 depository institutions with
assets of $150 million or less.

The amendments to Regulation CC
create a definition of a remotely created
check and warranties that apply when a
remotely created check is transferred or
presented. The amendments require any
bank that transfers or presents a
remotely created check to warrant that
the person on whose account the
remotely created check is drawn
authorized the issuance of the check in
the amount stated on the check and to
the payee stated on the check. The
purpose of the amendments is to place
the liability for an unauthorized
remotely created check on the bank that
is in the best position to prevent the
loss. By shifting the liability to the bank
in the best position to prevent the loss
caused by the payment of an
unauthorized remotely created check,
the Board anticipates that the
amendments will reduce costs for all
banks that handle remotely created
checks. Banks seeking to minimize the

risk of liability for transferring remotely
created checks will likely screen with
greater scrutiny customers seeking to
deposit remotely created checks. The
Board believes that the controls that
small institutions will develop and
implement to minimize the risk of
accepting unauthorized remotely
created checks for deposit likely will
pose a minimal negative economic
impact on those entities. Furthermore,
there was unanimous support for
transfer and presentment warranties for
remotely created checks from the small
institutions that commented on the
proposal. These institutions noted that
the warranties will enable them to
reduce losses they currently suffer when
they inadvertently pay an unauthorized
remotely created check.

The RFA requires agencies to identify
all relevant Federal rules which may
duplicate, overlap or conflict with the
proposed rule. As noted above, the
Board’s Regulation J includes cross-
references to the warranties set forth in
Regulation CC and the rule amends such
cross-references to include the
warranties. As also noted above, the rule
overlaps with at least 19 state codes that
presently provide warranties for
instruments that are similar to remotely
created checks.

List of Subjects in 12 CFR Parts 210 and
229

Banks, Banking, Federal Reserve
System, Reporting and recordkeeping
requirements.

Authority and Issuance

m For the reasons set forth in the
preamble, the Board is amending parts
210 and 229 of chapter II of title 12 of
the Code of Federal Regulations as set
forth below:

PART 210—COLLECTION OF CHECKS
AND OTHER ITEMS BY FEDERAL
RESERVE BANKS AND FUNDS
TRANSFERS THROUGH FEDWIRE
(REGULATION J)

m 1. The authority citation for part 210
continues to read as follows:

Authority: 12 U.S.C. 248(i) and (j), 12
U.S.C. 342,12 U.S.C. 464, 12 U.S.C. 4001 et
seq., 12 U.S.C. 5001-5018.

m 2.In § 210.5, revise paragraph (a)(3) to
read as follows:

§210.5 Sender’s agreement; recovery by
Reserve Bank.

(a) * *x %

(3) Warranties for all electronic items.
The sender makes all the warranties set
forth in and subject to the terms of 4—
207 of the U.C.C. for an electronic item
as if it were an item subject to the U.C.C.
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and makes the warranties set forth in
and subject to the terms of § 229.34(c)
and (d) of this chapter for an electronic
item as if it were a check subject to that
section.

* * * * *

m 3.In § 210.6, revise paragraph (b)(2) to
read as follows:

§210.6 Status, warranties, and liability of
Reserve Bank.
* * * * *

(b) * *x %

(2) Warranties for all electronic items.
The Reserve Bank makes all the
warranties set forth in and subject to the
terms of 4—207 of the U.C.C. for an
electronic item as if it were an item
subject to the U.C.C. and makes the
warranties set forth in and subject to the
terms of § 229.34(c) and (d) of this
chapter for an electronic item as if it
were a check subject to that section.

* * * * *
m 4.In § 210.9, revise paragraph (b)(5) to
read as follows:

§210.9 Settlement and payment.
* * * * *

(b) L

(5) Manner of settlement. Settlement
with a Reserve Bank under paragraphs
(b)(1) through (4) of this section shall be
made by debit to an account on the
Reserve Bank’s books, cash, or other
form of settlement to which the Reserve
Bank agrees, except that the Reserve
Bank may, in its discretion, obtain
settlement by charging the paying
bank’s account. A paying bank may not
set off against the amount of a
settlement under this section the
amount of a claim with respect to
another cash item, cash letter, or other
claim under § 229.34(c) and (d) of this
chapter (Regulation CC) or other law.

* * * * *

PART 229—AVAILABILITY OF FUNDS
AND COLLECTION OF CHECKS
(REGULATION CC)

m 5. The authority citation for part 229
continues to read as follows:

Authority: 12 U.S.C. 4001 et seq., 12 U.S.C.

5001-5018.

m 6. In section 229.2, add a new
paragraph (fff) to read as follows:

§229.2 Definitions.

(fff) Remotely created check means a
check that is not created by the paying
bank and that does not bear a signature
applied, or purported to be applied, by
the person on whose account the check
is drawn. For purposes of this
definition, “account”” means an account
as defined in paragraph (a) of this

section as well as a credit or other
arrangement that allows a person to
draw checks that are payable by,
through, or at a bank.

m 7.In § 229.34, redesignate paragraphs
(d), (e), and (f) as paragraphs (e), (f), and
(g), and add a new paragraph (d) to read
as follows:

§229.34 Warranties.

* * * * *

(d) Transfer and presentment
warranties with respect to a remotely
created check. (1) A bank that transfers
or presents a remotely created check
and receives a settlement or other
consideration warrants to the transferee
bank, any subsequent collecting bank,
and the paying bank that the person on
whose account the remotely created
check is drawn authorized the issuance
of the check in the amount stated on the
check and to the payee stated on the
check. For purposes of this paragraph
(d)(1), “account” includes an account as
defined in § 229.2(a) as well as a credit
or other arrangement that allows a
person to draw checks that are payable
by, through, or at a bank.

(2) If a paying bank asserts a claim for
breach of warranty under paragraph
(d)(1) of this section, the warranting
bank may defend by proving that the
customer of the paying bank is
precluded under U.C.C. 4-406, as
applicable, from asserting against the
paying bank the unauthorized issuance
of the check.

* * * * *

m 8.In § 229.43, revise paragraph (b)(3)
to read as follows:

§229.43 Checks payable in Guam,
American Samoa, and the Northern Mariana
Islands.

* * * * *

(b) Rules applicable to Pacific islands
checks. * * *
(3) §229.34(c)(2), (c)(3), (d), (), and
(1)
m 9. In Appendix E to part 229:

m a. Under paragraph II., § 229.2,
paragraph (OO) is revised and a new
paragraph (FFF) is added.

m b. Under paragraph XX., § 229.34,
redesignate paragraphs D., E., and F. as
paragraphs E., F., and G., and add a new
paragraph D.

Appendix E to Part 229—Commentary

* * * * *

II. Section 229.2 Definitions
* * * * *

00. 229.2(00)

1. This calculation of interest
compensation derives from U.C.C. 4A—
506(b). (See §§ 229.34(e) and 229.36(f).)

* * * * *

Interest Compensation

FFF. 229.2(fff) Remotely Created Check

1. A check authorized by a consumer over
the telephone that is not created by the
paying bank and bears a legend on the
signature line, such as ““Authorized by
Drawer,” is an example of a remotely created
check. A check that bears the signature
applied, or purported to be applied, by the
person on whose account the check is drawn
is not a remotely created check. A typical
forged check, such as a stolen personal check
fraudulently signed by a person other than
the drawer, is not covered by the definition
of a remotely created check.

2. The term signature as used in this
definition has the meaning set forth at U.C.C.
3—-401. The term “applied by” refers to the
physical act of placing the signature on the
check.

3. The definition of a “remotely created
check” differs from the definition of a
“remotely created consumer item” under the
U.C.C. A “remotely created check” may be
drawn on an account held by a consumer,
corporation, unincorporated company,
partnership, government unit or
instrumentality, trust, or any other entity or
organization. A “remotely created consumer
item” under the U.C.C., however, must be
drawn on a consumer account.

4. Under Regulation CC (12 CFR part 229),
the term “check” includes a negotiable
demand draft drawn on or payable through
or at an office of a bank. In the case of a
“payable through” or “payable at” check, the
signature of the person on whose account the
check is drawn would include the signature
of the payor institution or the signatures of
the customers who are authorized to draw
checks on that account, depending on the
arrangements between the “payable through”
or “payable at” bank, the payor institution,
and the customers.

5. The definition of a remotely created
check includes a remotely created check that
has been reconverted to a substitute check.

* * * * *

XX. Section 229.34 Warranties
* * * * *

D. 229.34(d) Transfer and Presentment

Warranties

1. A bank that transfers or presents a
remotely created check and receives a
settlement or other consideration warrants
that the person on whose account the check
is drawn authorized the issuance of the check
in the amount stated on the check and to the
payee stated on the check. The warranties are
given only by banks and only to subsequent
banks in the collection chain. The warranties
ultimately shift liability for the loss created
by an unauthorized remotely created check to
the depositary bank. The depositary bank
cannot assert the transfer and presentment
warranties against a depositor. However, a
depositary bank may, by agreement, allocate
liability for such an item to the depositor and
also may have a claim under other laws
against that person.
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2. The transfer and presentment warranties
for remotely created checks supplement the
Federal Trade Commission’s Telemarketing
Sales Rule, which requires telemarketers that
submit checks for payment to obtain the
customer’s “express verifiable authorization”
(the authorization may be either in writing or
tape recorded and must be made available
upon request to the customer’s bank). 16 CFR
310.3(a)(3). The transfer and presentment
warranties shift liability to the depositary
bank only when the remotely created check
is unauthorized, and would not apply when
the customer initially authorizes a check but
then experiences “‘buyer’s remorse” and
subsequently tries to revoke the authorization
by asserting a claim against the paying bank
under U.C.C. 4—401. If the depositary bank
suspects ‘“buyer’s remorse,” it may obtain
from its customer the express verifiable
authorization of the check by the paying
bank’s customer, required under the Federal
Trade Commission’s Telemarketing Sales
Rule, and use that authorization as a defense
to the warranty claim.

3. The scope of the transfer and
presentment warranties for remotely created
checks differs from that of the corresponding
U.C.C. warranty provisions in two respects.
The U.C.C. warranties differ from the
§ 229.34(d) warranties in that they are given
by any person, including a nonbank
depositor, that transfers a remotely created
check and not just to a bank, as is the case
under § 229.34(d). In addition, the U.C.C.
warranties state that the person on whose
account the item is drawn authorized the
issuance of the item in the amount for which
the item is drawn. The § 229.34(d) warranties
specifically cover the amount as well as the
payee stated on the check. Neither the U.C.C.
warranties, nor the § 229.34(d) warranties
apply to the date stated on the remotely
created check.

4. A bank making the § 229.34(d)
warranties may defend a claim asserting
violation of the warranties by proving that
the customer of the paying bank is precluded
by U.C.C. 4-406 from making a claim against
the paying bank. This may be the case, for
example, if the customer failed to discover
the unauthorized remotely created check in
a timely manner.

5. The transfer and presentment warranties
for a remotely created check apply to a
remotely created check that has been
reconverted to a substitute check.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, November 21, 2005.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 05-23331 Filed 11-25-05; 8:45 am]
BILLING CODE 6210-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 363
RIN 3064—-AC91

Independent Audits and Reporting
Requirements

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Final rule.

SUMMARY: The FDIC is amending part
363 of its regulations concerning annual
independent audits and reporting
requirements, which implement section
36 of the Federal Deposit Insurance Act
(FDI Act), as proposed, but with
modifications to the composition of the
audit committee and the effective date.
The FDIC’s amendments raise the asset-
size threshold from $500 million to $1
billion for internal control assessments
by management and external auditors.
For institutions between $500 million
and $1 billion in assets, the
amendments require the majority, rather
than all, of the members of the audit
committee, who must be outside
directors, to be independent of
management and create a hardship
exemption. The amendments also make
certain technical changes to part 363 to
correct outdated titles, terms, and
references in the regulation and its
appendix. As required by section 36, the
FDIC has consulted with the other
federal banking agencies.

EFFECTIVE DATE: The final rule is
effective December 28, 2005 and applies
to part 363 annual reports with a filing
deadline (90 days after the end of an
institution’s fiscal year) on or after the
effective date of these amendments.
FOR FURTHER INFORMATION CONTACT:
Harrison E. Greene, Jr., Senior Policy
Analyst (Bank Accounting), Division of
Supervision and Consumer Protection,
at hgreene@fdic.gov or (202) 898—8905;
or Michelle Borzillo, Counsel,
Supervision and Legislation Section,
Legal Division, at mborzillo@fdic.gov or
(202) 898-7400.

SUPPLEMENTARY INFORMATION:
I. Background

Section 112 of the Federal Deposit
Insurance Corporation Improvement Act
of 1991 (FDICIA) added section 36,
“Early Identification of Needed
Improvements in Financial
Management,” to the FDI Act (12 U.S.C.
1831m). Section 36 is generally
intended to facilitate early identification
of problems in financial management at
insured depository institutions above a
certain asset size threshold (covered

institutions) through annual
independent audits, assessments of the
effectiveness of internal control over
financial reporting and compliance with
designated laws and regulations, and
related requirements. Section 36 also
includes requirements for audit
committees at these insured depository
institutions. Section 36 grants the FDIC
discretion to set the asset size threshold
for compliance with these statutory
requirements, but it states that the
threshold cannot be less than $150
million. Sections 36(d) and (f) also
obligate the FDIC to consult with the
other Federal banking agencies in
implementing these sections of the FDI
Act, and the FDIC has performed that
consultation requirement.

Part 363 of the FDIC’s regulations (12
CFR part 363), which implements
section 36 of the FDI Act, requires each
covered institution to submit to the
FDIC and other appropriate Federal and
state supervisory agencies an annual
report that includes audited financial
statements, a statement of management’s
responsibilities, assessments by
management of the effectiveness of
internal control over financial reporting
and compliance with designated laws
and regulations, and an auditor’s
attestation report on internal control
over financial reporting. In addition,
part 363 provides that each covered
institution must establish an
independent audit committee of its
board of directors comprised of outside
directors who are independent of
management of the institution. Part 363
also includes Guidelines and
Interpretations (Appendix A to part
363), which are intended to assist
institutions and independent public
accountants in understanding and
complying with section 36 and part 363.

When it adopted part 363 in 1993, the
FDIC stated that it was setting the asset
size threshold at $500 million rather
than the $150 million specified in
section 36 to mitigate the financial
burden of compliance with section 36
consistent with safety and soundness. In
selecting $500 million in total assets as
the size threshold, the FDIC noted that
approximately 1,000 of the then nearly
14,000 FDIC-insured institutions would
be subject to part 363. These covered
institutions held approximately 75
percent of the assets of insured
institutions at that time. By imposing
the audit, reporting, and audit
committee requirements of part 363 on
institutions with this percentage of the
industry’s assets, the FDIC intended to
ensure that the Congress’s objectives for
achieving sound financial management
at insured institutions when it enacted
section 36 would be focused on those
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institutions posing the greatest potential
risk to the insurance funds administered
by the FDIC. Today, due to
consolidation in the banking and thrift
industry and the effects of inflation,
more than 1,150 of the 8,900 insured
institutions have $500 million or more
in total assets and are therefore subject
to part 363. These covered institutions
hold approximately 90 percent of the
assets of insured institutions.

II. Discussion of Proposed Amendments

On July 19, 2005, the FDIC’s Board
approved the publication of proposed
amendments to part 363 of the FDIC’s
regulations, which were published in
the Federal Register on August 2, 2005,
for a 45-day comment period (70 FR
44293). The comment period closed on
September 16, 2005. As more fully
discussed below, the FDIC proposed to
raise the asset-size threshold in part 363
from $500 million to $1 billion for
internal control assessments by
management and external auditors and
for the members of the audit committee,
who must be outside directors, to be
independent of management. The FDIC
also proposed to make certain technical
changes to part 363 to correct outdated
titles, terms, and references in the
regulation and its appendix. As
proposed, the effective date of these
amendments was to be December 31,
2005.

In its proposal, the FDIC also noted
that it had identified other aspects of
part 363 that may warrant revision in
light of changes in the industry and the
passage of the Sarbanes-Oxley Act of
2002. However, the FDIC stated that it
had decided to proceed first with the
proposed amendments to the asset-size
threshold in part 363 in order to reduce
compliance burdens and expenses for
affected institutions in 2005. These
further revisions to part 363 are
expected to be proposed as soon as
practicable.

A. Increasing the Asset Size Threshold
for Internal Control Assessments

An effective internal control structure
is critical to the safety and soundness of
each insured institution. Given its
importance, internal control is
evaluated as part of the supervision of
individual institutions and its adequacy
is a factor in the management rating
assigned to an institution. Furthermore,
in the audit of an institution’s financial
statements, the external auditor must
obtain an understanding of internal
control, including assessing control risk,
and must report certain matters
regarding internal control to the
institution’s audit committee.

An institution subject to part 363 has
the added requirement that its
management perform an assessment of
the internal control structure and
procedures for financial reporting and
that its external auditor examine, attest
to, and report on management’s
assertion concerning the institution’s
internal control over financial reporting.
For purposes of these internal control
provisions of part 363, the FDIC has
advised covered institutions that the
term “financial reporting” includes both
financial statements prepared in
accordance with generally accepted
accounting principles and those
prepared for regulatory reporting
purposes.! Until year-end 2004, external
auditors performed their internal
control assessments in accordance with
an attestation standard issued by the
American Institute of Certified Public
Accountants (AICPA) known as “AT
501.”

The Sarbanes-Oxley Act was enacted
into law on July 30, 2002. Section 404
of this Act imposes a requirement for
internal control assessments by the
management and external auditors of all
public companies that is similar to the
FDICIA requirement. The Securities and
Exchange Commission’s (SEC) rules
implementing these requirements took
effect at year-end 2004 for “‘accelerated
filers,” i.e., generally, public companies
whose common equity has an aggregate
market value of at least $75 million, but
they will not take effect until 2007 for
“non-accelerated filers.”” For the section
404 auditor attestations, the Public
Company Accounting Oversight Board’s
(PCAOB) Auditing Standard No. 2 (AS
2) applies. AS 2 replaces the AICPA’s
AT 501 internal control attestation
standard for public companies, but AS
2 does not apply to nonpublic
companies. The SEC’s section 404 rules
for management and the provisions of
AS 2 for section 404 audits of internal
control establish more robust
documentation and testing requirements
than those that have been applied by
covered institutions and their auditors
to satisfy the internal control reporting
requirements in part 363.

For internal control attestations of
nonpublic companies, the AICPA is
currently developing proposed revisions
to AT 501 that are expected to bring it
closer into line with the provisions of
AS 2. The revisions also are likely to

1 See FDIC Financial Institution Letter (FIL) 86—
94, dated December 23, 1994. FIL-86—-94 indicates
that financial statements prepared for regulatory
reporting purposes encompass the schedules
equivalent to the basic financial statements in an
institution’s appropriate regulatory report, e.g., the
bank Reports of Condition and Income and the
Thrift Financial Report.

have the effect of requiring greater
documentation and testing of internal
control over financial reporting by an
institution’s management in order for
the auditor to perform his or her
attestation work.

As the environment has changed and
continues to change since the enactment
of the Sarbanes-Oxley Act, the FDIC has
observed that compliance with the audit
and reporting requirements of part 363
has and will continue to become more
burdensome and costly, particularly for
smaller nonpublic covered institutions.
Thus, the FDIC reviewed the current
asset size threshold for compliance with
part 363 in light of the discretion
granted by section 36 that permits the
FDIC to determine the appropriate size
threshold (at or above $150 million) at
which insured institutions should be
subject to the various provisions of
section 36. Based on this review, the
FDIC proposed to amend part 363 to
increase the asset size threshold for
internal control assessments by
management and external auditors from
$500 million to $1 billion. Raising the
threshold to $1 billion would achieve
meaningful burden reduction without
sacrificing safety and soundness.

In reaching this decision, the FDIC
concluded that raising the $500 million
asset size threshold to $1 billion and
exempting all institutions below this
higher size level from all of the
reporting requirements of part 363
would not be consistent with the
objective of the underlying statute, i.e.,
early identification of needed
improvements in financial management.
In contrast, the FDIC believes that
relieving smaller covered institutions
from the burden of internal control
assessments, while retaining the
financial statement audit and other
reporting requirements for all
institutions with $500 million or more
in total assets, strikes an appropriate
balance in accomplishing this objective.
By raising the size threshold for internal
control assessments to $1 billion, about
600 of the largest insured institutions
with approximately 86 percent of
industry assets would continue to be
covered by the internal control reporting
requirements of part 363. At the same
time, the managements of all covered
institutions would remain responsible
for establishing and maintaining an
adequate internal control structure and
procedures for financial reporting, and
all institutions with $500 million or
more in total assets would continue to
include a statement to that effect in their
part 363 annual report.
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B. Composition of the Audit Committee

Currently, part 363 requires each
covered institution to establish an
independent audit committee of its
board of directors, comprised of outside
directors who are independent of
management of the institution. The
duties of the audit committee include
reviewing with management and the
institutions’ independent public
accountant the basis for the reports
included in the part 363 annual report
submitted to the FDIC and other
appropriate Federal and state
supervisory agencies. The FDIC’s
Guidelines to part 363 provide that, at
least annually, the board of directors of
a covered institution should determine
whether all existing and potential audit
committee members are “independent
of management of the institution.” The
guidelines also describe factors to
consider in making this determination.2

Section 36 provides that an
appropriate federal banking agency may
grant a hardship exemption to a covered
institution that would permit its
independent audit committee to be
made up of less than all, but no fewer
than a majority of, outside directors who
are independent of management. To
grant the exemption, the agency must
find that the institution has encountered
hardships in retaining and recruiting a
sufficient number of competent outside
directors.

Notwithstanding this exemption
provision of section 36, the FDIC has
observed that a number of smaller
covered institutions, particularly those
with few shareholders that have
recently exceeded $500 million in total
assets and become subject to part 363,
have encountered difficulty in satisfying
the independent audit committee
requirement. To comply with this
requirement, these institutions must
identify and attract qualified
individuals in their communities who
would be willing to become a director
and audit committee member and who
would be independent of management.

To relieve this burden, but also
recognizing that the FDIC has long held
that individuals who serve as directors
of any insured depository institution
should be persons of independent
judgment, the FDIC proposed to amend
part 363 to increase from $500 million
to $1 billion the asset size threshold for
requiring audit committee members to
be independent of management.
Conforming changes were also proposed
to be made to Guidelines 27-29 of
Appendix A to part 363. Each insured
depository institution with total assets

2 See Guidelines 27 through 29 of Appendix A to
part 363.

of $500 million or more but less than $1
billion would continue to be required to
have an audit committee comprised of
outside directors. Consistent with
Guideline 29 of Appendix A to part 363,
an outside director would be defined as
an individual who is not, and within the
preceding year has not been, an officer
or employee of the institution or any
affiliate of the institution.

The proposed amendment to the audit
committee requirements for institutions
with between $500 million and $1
billion in total assets would allow an
outside director who is, for example, a
consultant or legal counsel to the
institution, a relative of an officer or
employee of the institution or its
affiliates, or the owner of 10 percent or
more of the stock of the institution to
serve as an audit committee member.
Nevertheless, the FDIC indicated in the
proposal that it would encourage each
institution with between $500 million
and $1 billion in assets to make a
reasonable good faith effort to establish
an audit committee of outside directors
who are independent of management.

III. Comments Received on Proposed
Amendments

In response to its August 2, 2005,
request for comment on the proposed
amendments to part 363, the FDIC
received comment letters from 28
different respondents 3: 15 banking and
thrift organizations, 7 bankers’
associations, 3 accountants and
accounting firms, the Conference of
State Bank Supervisors (CSBS), the
FDIC’s Office of Inspector General
(FDIC-OIG), and one other party.
Generally, the comment letters
expressed support for the proposed
amendments. All but one of the
respondents favored the proposal to
increase the asset-size threshold for
internal control assessments by
management and external auditors to $1
billion. As for the proposed increase to
$1 billion in the asset-size threshold for
the members of the audit committee,
who must be outside directors, to be
independent of management, 24 of the
28 respondents supported this aspect of
the proposal, two respondents opposed
it, and two respondents did not directly
comment on it. Respondents also raised
a number of other issues.

The CSBS commented on the
proposed change in the audit committee
provisions of part 363 for institutions
with $500 million to $1 billion in assets.
The CSBS, on behalf of state banking

3The FDIC received 58 comment letters, which
included 20 identical letters from individuals at one
institution and 12 identical letters from individuals
at another institution.

departments, stated that there is value
in maintaining a significant level of
independence when fulfilling the
important role of an audit committee
member. Although it saw benefit in
alleviating some of the burden of a fully
independent audit committee, for safety
and soundness considerations, the CSBS
recommended that the chairman and a
majority of the audit committee
members at institutions in the $500
million to $1 billion asset size range be
required to be independent of
management rather than allowing all of
the outside directors on the audit
committee not to be independent of
management.

Five other commenters concurred
with the FDIC’s observation that some
smaller covered institutions have
encountered difficulty in establishing an
audit committee, all of whose members
are independent of management. In this
regard, the CSBS’s comment letter also
acknowledged the difficulties in
attaining and keeping a fully
independent audit committee,
especially in smaller rural communities.

Individuals who serve as directors of
insured institutions, whether or not they
serve on the audit committee, are
expected to be persons of independent
judgment. In this regard, under the
Uniform Financial Institutions Rating
System (62 FR 752, January 6, 1997), a
factor that the federal banking agencies’
examiners assess when they evaluate
the capability and performance of an
institution’s management and board of
directors for purposes of assigning an
appropriate Management component
rating is the extent to which the
management and board members are
affected by, or susceptible to, dominant
influence or concentration of authority.
Hence, the agencies’ examination staffs
are cognizant of the heightened level of
risk presented by the existence of a
dominant officer, whether or not outside
directors, including those on the audit
committee, are independent of
management.

After carefully considering the CSBS’s
recommendation, the FDIC has decided
to amend the proposal to require that a
majority of the audit committee
members of institutions with $500
million to $1 billion in assets, all of
whom must be outside directors, be
independent of management. In
addition, in recognition of the
difficulties that some individual
institutions in this size range may have
in attaining such an audit committee,
the final rule will provide an exemption
under which an appropriate Federal
banking agency may, by order or
regulation, permit the audit committee
of such an institution to be made up of
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less than a majority of outside directors
who are independent of management, if
the agency determines that the
institution has encountered hardships
in retaining and recruiting a sufficient
number of competent outside directors
to serve on the audit committee of the
institution. The FDIC believes that this
change to its proposal strikes an
appropriate balance of reducing
regulatory burden without jeopardizing
safety and soundness.

Another commenter who addressed
the audit committee portion of the
proposal suggested that the FDIC’s
recommendation that institutions make
a “‘reasonable good faith effort” to
establish an audit committee of outside
directors who are independent of
management was vague and should be
deleted from the proposal. This
commenter added that, if the
recommendation were not deleted, the
FDIC should include a definition of, or
list of criteria that would constitute, a
“reasonable good faith effort”” and
provide guidance on how an institution
should document that it has undertaken
such an effort. While the FDIC
encourages each institution with
between $500 million and $1 billion in
assets to make a reasonable good faith
effort to establish an audit committee
comprised entirely of outside directors
who are independent of management,
each institution faces a unique set of
circumstances when it seeks to attract
competent individuals to be outside
directors who would be willing to serve
on its audit committee. Because a list of
criteria that would constitute evidence
of a “reasonable good faith effort” could
not consider all of the situations in
which institutions engaging in such a
search might find themselves, the FDIC
has chosen not to restrict institutions
and itself to a specific list.

In its comment letter on the proposal,
the FDIC-OIG recommended that
insured institutions with total assets of
$500 million or more, but less than $1
billion, that have or receive either a
composite rating or Management
component rating of 3, 4, or 5, i.e., 3 or
lower, under the Uniform Financial
Institutions Rating System (also known
as the CAMELS rating system) be
required to comply with all of the
requirements of Part 363 rather than
being provided the proposed relief for
institutions in this size range. The
FDIC-OIG indicated that, as of
September 12, 2005, 16 insured
institutions with $500 million to $1
billion in assets had less than a
satisfactory composite CAMELS rating.
Specifically, 11 institutions had a
composite rating of 3 and 5 institutions
had a 4 rating. The FDIC-OIG also noted

that, over the last several months, 15
other insured institutions in this size
range with a composite rating of 2 had
a Management component rating of 3.

The FDIC-O0IG indicated that, in
reviewing past failures of insured
institutions, it had observed that weak
corporate governance, including
financial reporting problems and the
lack of independence of the board of
directors from institution management,
was often a factor in the failure of these
institutions and contributed to material
losses ($25 million or more) to the
deposit insurance funds administered
by the FDIC. The FDIC-OIG also stated
that maintaining the full requirements
of part 363 for less than satisfactory
institutions would help to address
potential concerns about deficiencies by
the board of directors and in internal
control, internal audit, and external
audit and thereby mitigate the
possibility of institution failure.

As defined in the Uniform Financial
Institutions Rating System, institutions
with a composite rating of 2 are
fundamentally sound. There are no
material supervisory concerns and, as a
result, the supervisory response is
informal and limited. Institutions with a
composite rating of 3 exhibit some
degree of supervisory concern in one or
more of the six component areas
(Capital Adequacy, Asset Quality,
Management, Earnings, Liquidity, and
Sensitivity to Market Risk). These
financial institutions require more than
normal supervision, which may include
formal or informal enforcement actions.
Failure appears unlikely, however,
given the overall strength and financial
capacity of these institutions.
Institutions with a composite rating of 4
generally exhibit unsafe and unsound
practices or conditions. There are
serious financial or managerial
deficiencies that result in unsatisfactory
performance. Failure is a distinct
possibility if the problems and
weaknesses are not satisfactorily
addressed and resolved. Institutions
with a composite rating of 5 exhibit
extremely unsafe and unsound practices
or conditions and a critically deficient
performance. They are of the greatest
supervisory concern and ongoing
supervisory attention is necessary.
These institutions pose a significant risk
to the deposit insurance funds and
failure is highly probable.

A Management component rating of 3
indicates management and board
performance that need improvement or
risk management practices that are less
than satisfactory given the nature of the
institution’s activities. The capabilities
of management or the board of directors
may be insufficient for the type, size, or

condition of the institution. Problems
and significant risks may be
inadequately identified, measured,
monitored, or controlled by
management. Because management’s
ability to respond to changing
circumstances and address risks is an
important factor in evaluating an
institution’s overall risk profile and the
level of supervisory attention that
should be devoted to an institution, the
Management component is given special
consideration when assigning the
institution’s composite rating.

Institutions that have a composite
rating of 3 or lower are already subject
to increased supervisory scrutiny and
are normally subject to formal or
informal supervisory actions (e.g.,
Memorandum of Understanding or
Cease and Desist Order) to address the
need for corrective actions for
weaknesses and deficiencies cited in
reports of examination or otherwise
identified through supervisory
oversight. In reviewing the institutions
cited in the FDIC-OIG’s comment letter,
the FDIC notes that all of the
institutions with a composite rating of 3
or lower are subject to formal and/or
informal supervisory actions and all of
the institutions with a composite rating
of 2 and a Management component
rating of 3 or lower are subject to
supervisory actions. The FDIC further
notes that approximately half of these
institutions are public companies or
subsidiaries of public companies that
are subject to the filing and reporting
requirements of the Federal securities
laws as implemented by the SEC.

The examination staffs of the FDIC
and the other Federal banking agencies
look to the assessments by management
of internal control over financial
reporting and the independent auditors’
attestation reports on those assessments
as one source of information on the
existence of any significant deficiencies
and material weaknesses in this internal
control structure. Nevertheless, the
agencies’ examiners are expected to
perform their own evaluation of an
institution’s internal control
environment and audit programs when
determining the condition of the
institution and the need for and degree
of any supervisory action. Moreover, the
examiners’ assessment of the internal
control environment encompasses not
only internal control over financial
reporting, but also internal control as it
relates to the effectiveness and
efficiency of the institution’s operations
and to its compliance with laws and
regulations.

The agencies’ examination staffs
consider many factors in determining an
institution’s composite rating and
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individual component ratings, including
the Management component. While
these factors include the capability and
performance of management and the
board of directors (including the board’s
committees such as the audit
committee), they also include the
adequacy of, and conformance with,
appropriate internal policies and
controls addressing the operations and
risks of significant activities; the
accuracy, timeliness, and effectiveness
of management information and risk
monitoring systems; the adequacy of
audits and internal control, including
internal control over financial reporting;
compliance with laws and regulations;
and the overall performance of the
institution and its risk profile.

As a consequence, when an
institution is assigned a composite
rating or a Management component
rating of 3 or lower, its Federal banking
agency’s supervisory response, which
may include formal or informal
enforcement actions, is tailored to the
specific weaknesses, deficiencies, and
problems identified by the examination
staff and seeks appropriate and timely
corrective action by management and
the board of directors. The factors
contributing to such a less than
satisfactory rating may or may not have
included ineffective internal control
over financial reporting and/or
unacceptable audit committee oversight
and performance. In this regard,
although the FDIC-OIG reported in its
comment letter that 15 institutions with
$500 million to $1 billion in assets had
recently been assigned a composite
rating of 2 and a Management
component rating of 3, the majority of
these institutions received this
Management rating for reasons
unrelated to deficiencies in internal
control over financial reporting (e.g., the
reasons were related to compliance with
the Bank Secrecy Act). Nevertheless, in
those cases where examiners detect
such internal control deficiencies at an
institution with $500 million to $1
billion in assets, if it is deemed
necessary and appropriate for
addressing these deficiencies, the
supervisory response by the institution’s
Federal banking agency could include a
requirement for management to perform
an assessment of internal control over
financial reporting and for the external
auditor to attest to management’s
assertion or for the external auditor to
report directly on internal control over
financial reporting.

Given that each institution with $500
million to $1 billion in assets with a
composite rating or Management
component rating of 3 or lower is
receiving closer than normal

supervisory attention focused on
identified problem areas, imposing
additional requirements for internal
control assessments by management and
the external auditor and for the
replacement of all audit committee
members who are not independent of
management would levy burdens on all
such institutions, regardless of whether
this burden would address weaknesses
identified in a given institution.
However, as previously noted, the FDIC
believes that, in response to comments
from the CSBS, amending the proposal
to require a majority of the audit
committee members to be independent
of management strikes an appropriate
balance between reducing regulatory
burden and maintaining safety and
soundness.

Additionally, as a practical matter,
CAMELS ratings often change during
the year as a result of examination
findings or other supervisory oversight.
The FDIC-OIG’s recommendation
would subject institutions to
uncertainty if the subject provisions of
part 363 would apply immediately
during any given year in which an
institution’s composite or Management
component rating fell to 3 or lower. If
applied in the year following receipt of
the 3 or lower rating, the
recommendation would often result in
requiring compliance with the subject
provisions of part 363 after the
institution had corrected its problems
and obtained a higher composite or
Management rating. The first of these
approaches would be difficult, at best,
to plan for and implement on a timely
basis, while the alternative (lagging)
approach would often impose burden
after (the often unrelated) problems had
been addressed.

Furthermore, under the proposed
amendments to part 363, each
institution with $500 million to $1
billion in assets must continue to
undergo an annual audit of its financial
statements. In a financial statement
audit, the external auditor must obtain
an understanding of internal control and
must report certain matters regarding
internal control to the institution’s audit
committee. In this regard, on September
1, 2005, the AICPA Auditing Standards
Board issued a proposed Statement on
Auditing Standards (SAS) on the
“Communication of Internal Control
Related Matters Noted in an Audit” that
will supersede its current SAS on this
topic, which is known as “SAS 60.” The
comment period for this auditing
proposal ended on October 31, 2005,
with the final standard expected in the
first quarter of 2006. Among other
things, the proposed SAS requires the
auditor to communicate, in writing, to

management and those charged with
governance (the board of directors and/
or the audit committee) significant
deficiencies and material weaknesses in
internal control of which the auditor
becomes aware. Under current SAS 60,
the auditor should report such
deficiencies and weaknesses to the audit
committee, preferably in writing, but
oral communication of this information
is also permitted. As proposed, the
improved communication provisions in
the SAS would be effective for audits of
financial statements for periods ending
on or after December 15, 2006. Part 363
requires covered institutions, regardless
of size, to submit copies of reports
related to their audits that are issued by
their external auditors, including these
written reports on significant
weaknesses and material weaknesses, to
the FDIC and other appropriate Federal
and state supervisory agencies.

After fully considering the FDIC—
OIG’s comment and the agencies’
supervisory tools and processes for
evaluating the soundness of institutions,
identifying institutions exhibiting
financial and operational weaknesses or
adverse trends, and focusing
appropriate supervisory attention on
such institutions, the FDIC has decided
not to revise its proposed increase in the
asset-size threshold in the manner
proposed by the FDIC-OIG and accord
a different treatment to institutions with
$500 million to $1 billion in assets that
have a composite rating or Management
component rating of 3 or lower.
However, the FDIC believes that the
change to the composition of the audit
committee that it is making in response
to the comments from the CSBS, which
will require a majority of the members
of the audit committee, who must be
outside directors, to be independent of
management, will help to address the
FDIC-OIG’s concerns about deficiencies
in the performance of the board and
audit committee of institutions with less
than satisfactory ratings.

Six commenters urged the FDIC to
approve the proposed amendments to
part 363 as soon as feasible because
many procedures related to the
assessment of internal control over
financial reporting are addressed prior
to an institution’s fiscal year-end,
particularly in the fourth fiscal quarter.
These commenters further
recommended that the FDIC either
change the effective date of the
amendments from December 31, 2005,
as proposed, to September 30, 2005, or
grant an institution’s primary Federal
regulator the authority to waive the
2005 internal control assessment
requirements for institutions with total
assets of $500 million or more but less
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than $1 billion that have fiscal year-
ends other than December 31. The FDIC
concurs with these commenters’
suggestion concerning the effective date
and, in response, is changing the
effective date of the amendments to part
363 from December 31, 2005, to
December 28, 2005. The final rule will
apply to part 363 annual reports with a
filing deadline (90 days after the end of
an institution’s fiscal year) on or after
the effective date of these amendments.

Four commenters recommended that
the $1 billion asset-size threshold be
tied to an index that would
automatically increase the threshold
annually. For reasons of practicality and
to provide certainty to institutions
concerning the size at which full
compliance with part 363 is required,
the FDIC has decided not to adopt this
indexing recommendation.

The FDIC also received several
recommendations from commenters that
are outside the scope of the proposed
amendments to part 363 and,
accordingly, the FDIC has decided not
to implement these recommendations as
part of the final rule. These comments
included the following: (1) Increase the
asset size threshold for applying the
SEC independence rules to external
auditors, (2) have the FDIC adopt its
own independence rules for external
auditors, (3) enhance the FDIC’s review
of external audit reports, (4) make the
standards for performing audits of
internal control over financial reporting
the same for both public and non-public
companies, and (5) establish a fraud
hotline for both examiners and bank
employees.

IV. Final Rule

The FDIC has considered the
comments received on its proposed
amendments to part 363 and is adopting
the amendments as proposed, but with
modifications to the composition of the
audit committee and the effective date.
This final rule raises the asset-size
threshold from $500 million to $1
billion for internal control assessments
by management and external auditors.
For institutions between $500 million
and $1 billion in assets, it also requires
the majority, rather than all, of the
members of the audit committee, who
must be outside directors, to be
independent of management and creates
a hardship exemption. In addition, the
final rule makes certain technical
changes to part 363 to correct outdated
titles, terms, and references in the
regulation and its appendix.

This final rule takes effect December
28, 2005, not on December 31, 2005, as
proposed, and it applies to part 363

annual reports with a filing deadline 4
on or after the rule’s effective date. For
example, for insured institutions (both
public and non-public) with fiscal years
that ended on September 30, 2005, or
that will end on December 31, 2005, that
had $500 million or more in total assets,
but less than $1 billion in total assets,
at the beginning of the fiscal year, the
final rule means that the part 363
annual report that these institutions
must submit to the FDIC and other
appropriate Federal and state
supervisory agencies within 90 days
after the end of the fiscal year needs to
include only audited financial
statements, statements of management’s
responsibilities, management’s
assessment of the institution’s
compliance with designated laws and
regulations, and an auditor’s report on
the financial statements.

For insured depository institutions
that are public companies or
subsidiaries of public companies,
regardless of size, the FDIC’s
amendments to part 363 do not relieve
public companies of their obligation to
comply with the internal control
assessment requirements imposed by
section 404 of the Sarbanes-Oxley Act in
accordance with the effective dates for
compliance set forth in the SEC’s
implementing rules.

Nevertheless, the FDIC reminds
insured institutions with $1 billion or
more in total assets that are public
companies or subsidiaries of public
companies that they have considerable
flexibility in determining how best to
satisfy the internal control assessment
requirements in the SEC’s section 404
rules and the FDIC’s part 363. As
indicated in the preamble to the SEC’s
section 404 final rule release, the FDIC
(and the other Federal banking agencies)
agreed with the SEC that insured
depository institutions that are subject
to both part 363 (as well as holding
companies permitted under the holding
company exception in part 363 to file an
internal control report on behalf of their
insured depository institution
subsidiaries) and the SEC’s rules
implementing section 404 can choose
either of the following two options:

o They can prepare two separate
reports of management on the
institution’s or the holding company’s
internal control over financial reporting
to satisfy the FDIC’s part 363
requirements and the SEC’s section 404
requirements; or

e They can prepare a single report of
management on internal control over

4Under section 363.4(a), an institution’s filing
deadline is 90 days after the end of the institution’s
fiscal year.

financial reporting that satisfies both the
FDIC’s requirements and the SEC’s
requirements.>

For more complete information on
these two options, institutions (and
holding companies) should refer to
section II.H.4. of the preamble to the
SEC’s section 404 final rule release (68
FR 36648, June 18, 2003).

Paperwork Reduction Act

This regulation contains
modifications to a collection of
information that have been reviewed
and approved by the Office of
Management and Budget under control
number 3064-0113, pursuant to the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.). The primary modification
increases the asset size threshold for
compliance with certain reporting
requirements in part 363.

The estimated reporting burden for
the collection of information under part
363 is 65,612 hours per year.

Number of Respondents: 5,243.
Total Annual Responses: 15,684.
Total Annual Burden Hours: 65,612.

Regulatory Flexibility Act

The Regulatory Flexibility Act
requires that each Federal agency either
certify that a proposed rule would not,
if adopted in final form, have a
significant economic impact on a
substantial number of small entities or
prepare an initial regulatory flexibility
analysis of the proposal and publish the
analysis for comment. See 5 U.S.C. 603,
605. The Small Business Administration
(SBA) defines small banks as those with
less than $150 million in assets. Because
this rule expressly exempts insured
depository institutions having assets of
less than $500 million, it is inapplicable
to small entities as defined by the SBA.
Therefore, it is certified that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities.

5Footnote 117 in the preamble to the SEC’s
section 404 final rule releases states that “[a]n
insured depository institution subject to both the
FDIC’s [internal control assessment] requirements
and our new requirements [i.e., a public depository
institution] choosing to file a single report to satisfy
both sets of requirements will file the report with
its primary Federal regulator under the Exchange
Act and the FDIC, its primary Federal regulator (if
other than the FDIC), and any appropriate state
depository institution supervisor under part 363 of
the FDIC’s regulations. A [public] holding company
choosing to prepare a single report to satisfy both
sets of requirements will file the report with the
[Securities and Exchange] Commission under the
Exchange Act and the FDIC, the primary Federal
regulator of the insured depository institution
subsidiary subject to the FDIC’s requirements, and
any appropriate state depository institution
supervisor under part 363.”
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Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA) (Title II, Pub. L. 104-121)
provides generally for agencies to report
rules to Congress and the General
Accounting Office (GAO) for review.
The reporting requirement is triggered
when a Federal agency issues a final
rule. The FDIC will file the appropriate
reports with Congress and the GAO as
required by SBREFA. The Office of
Management and Budget has
determined that the rule does not
constitute a “major rule”” as defined by
SBREFA.

List of Subjects in 12 CFR Part 363

Accounting, Administrative practice
and procedure, Banks, Banking,
Reporting and recording keeping
requirements.

m For the reasons set forth in the
preamble, the Board of Directors of the
FDIC hereby amends part 363 of title 12,
chapter III, of the Code of Federal
Regulations as follows:

PART 363—ANNUAL INDEPENDENT
AUDITS AND REPORTING
REQUIREMENTS

m 1. The authority citation for part 363
continues to be read as follows:

Authority: 12 U.S.C. 1831m.

m 2. Section 363.1 is amended by
revising paragraph (b)(2)(ii)(B) to read as
follows:

§363.1 Scope.

2

B) Total assets of $5 billion or more
and a composite CAMELS rating of 1 or
2.

* * * * *

m 3. Section 363.2(b) is amended by
revising paragraph (b)(2) and adding
paragraph (b)(3) to read as follows:

§363.2 Annual reporting requirements.
* * * * *

(b) * * *

(2) An assessment by management of
the institution’s compliance with such
laws and regulations during such fiscal
year; and

(3) For an institution with total assets
of $1 billion or more at the beginning of
such fiscal year, an assessment by
management of the effectiveness of such
internal control structure and
procedures as of the end of such fiscal
year.

m 4. Section 363.3 is amended by
revising paragraph (b) to read as follows:

§363.3 Independent public accountant.

* * * * *

(b) Additional reports. For each
insured depository institution with total
assets of $1 billion or more at the
beginning of the institution’s fiscal year,
such independent public accountant
shall examine, attest to, and report
separately on, the assertion of
management concerning the
institution’s internal control structure
and procedures for financial reporting.
The attestation shall be made in
accordance with generally accepted

standards for attestation engagements.
* * * * *

m 5. Section 363.5 is amended by
revising paragraph (a) to read as follows:

§363.5 Audit committees.

(a) Composition and duties. Each
insured depository institution shall
establish an audit committee of its board
of directors, the composition of which
complies with paragraphs (a)(1), (2), and
(3) of this section, and the duties of
which shall include reviewing with
management and the independent
public accountant the basis for the
reports issued under this part.

(1) Each insured depository
institution with total assets of $1 billion
or more as of the beginning of its fiscal
year shall establish an independent
audit committee of its board of
directors, the members of which shall be
outside directors who are independent
of management of the institution.

(2) Each insured depository
institution with total assets of $500
million or more but less than $1 billion
as of the beginning of its fiscal year shall
establish an audit committee of its board
of directors, the members of which shall
be outside directors, the majority of
whom shall be independent of
management of the institution. The
appropriate Federal banking agency
may, by order or regulation, permit the
audit committee of such an insured
depository institution to be made up of
less than a majority of outside directors
who are independent of management, if
the agency determines that the
institution has encountered hardships
in retaining and recruiting a sufficient
number of competent outside directors
to serve on the audit committee of the
institution.

(3) An outside director is a director
who is not, and within the preceding
fiscal year has not been, an officer or
employee of the institution or any
affiliate of the institution.

* * * * *

m 6. Appendix A to part 363 is amended

as follows:

m a. Footnote 2, Guideline 10, is

amended by adding ‘“Risk Management”

after “FDIC’s Division of Supervision

and Consumer Protection (DSC)”’;

m b. Guideline 16 is amended by

removing ‘‘Registration and Disclosure

Section” and adding in its place

“Accounting and Securities Disclosure

Section”’;

m c. Guideline 22 is amended by

revising the first sentence of paragraph

(a) to read as set forth below;

m d. Guideline 27 is amended by

revising the second sentence to read as

set forth below;

m e. Guideline 28 is amended by

revising paragraph (a) to read as set

forth below;

m f. Guideline 29 is revised to read as set

forth below; and

m g. The first sentence of Guideline 36

is revised to read as set forth below.
The revisions read as follows:

Appendix A to Part 363—Guidelines
and Interpretations

* * * * *

Filing and Notice Requirements (§ 363.4)

22' .

(a) FDIC: Appropriate FDIC Regional or
Area Office (Supervision and Consumer
Protection), i.e., the FDIC regional or area
office in the FDIC region or area that is
responsible for monitoring the institution or,
in the case of a subsidiary institution of a
holding company, the consolidated company.

EIE

* * * * *

Audit Committees (§ 363.5)

27.* * * At least annually, the board of
an institution with $1 billion or more in total
assets at the beginning of its fiscal year
should determine whether all existing and
potential audit committee members are
“independent of management of the
institution” and the board of an institution
with total assets of $500 million or more but
less than $1 billion as of the beginning of its
fiscal year should determine whether the
majority of all existing and potential audit
committee members are “‘independent of
management of the institution.” * * *

28. * * %

(a) Has previously been an officer of the
institution or any affiliate of the institution;
* * * * *

29. Lack of independence. An outside
director should not be considered
independent of management if such director
owns or controls, or has owned or controlled
within the preceding fiscal year, assets
representing 10 percent or more of any
outstanding class of voting securities of the
institution.

* * * * *

Other

36. Modifications of guidelines. The FDIC’s
Board of Directors has delegated to the
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Director of the FDIC’s Division of
Supervision and Consumer Protection (DSC)
authority to make and publish in the Federal
Register minor technical amendments to the
Guidelines in this appendix, in consultation
with the other appropriate federal banking
agencies, to reflect the practical experience
gained from implementation of this

part.* * *

* * * * *

By order of the Board of Directors.

Dated at Washington, DC, this 8th day of
November, 2005.

Federal Deposit Insurance Corporation.
Robert E. Feldman,

Executive Secretary.

[FR Doc. 05-23310 Filed 11-25-05; 8:45 am]
BILLING CODE 6714-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2003—-15471; Airspace
Docket No. 03—AWA-6]

RIN 2120-AA66
Modification of the Minneapolis Class
B Airspace Area; MN

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action modifies the
current Minneapolis, MN, Class B
airspace area to contain large turbine-
powered aircraft during operations to
the new Runway 17/35 and to address
an increase in aircraft operations to and
from the Minneapolis-St. Paul
International (Wold-Chamberlain)
Airport (MSP). The FAA is taking this
action to enhance safety and improve
the management of aircraft operations in
the Minneapolis terminal area. Further,
this action supports the FAA’s national
airspace redesign goal of optimizing
terminal and en route airspace areas to
reduce aircraft delays and improve
system capacity.

DATES: Effective Date: 0901 UTC,
February 16, 2006.

FOR FURTHER INFORMATION CONTACT:
Steve Rohring, Airspace and Rules,
Office of System Operations Airspace
and AIM, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267—8783.
SUPPLEMENTARY INFORMATION:

Background

On November 24, 2003, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)

to modify the Minneapolis Class B
airspace area (68 FR 65859). The FAA
proposed the action due to a significant
growth in aircraft operations and the
construction of a new runway (Runway
17/35) to accommodate the growth. The
proposed modifications were designed
to contain large turbine-powered aircraft
within the MSP Class B airspace area
and included expanding the lateral
dimensions of the existing MSP Class B
airspace area as well as increasing the
vertical limits from 8,000 feet above
mean sea level (MSL) to 10,000 feet
MSL.

Subsequent to the issuance of the
NPRM, the FAA'’s further analysis of
airspace requirements revealed that
additional airspace (beyond and below
that airspace proposed in the NPRM)
will be needed to contain large
turbine’powered aircraft conducting
approaches to the new Runway 35
within the MSP Class B airspace area.
To provide the public an opportunity to
comment on the additional required
airspace, the FAA issued a
supplemental notice of proposed
rulemaking (SNPRM) that included a
new area F (70 FR 43803). Area F
reflects the additional airspace that the
FAA determined will be needed, as well
as changes suggested by the Air Line
Pilots Association, International (ALPA)
and the National Business Aviation
Association, Inc. (NBAA) in response to
the NPRM (see “Discussion of
Comment” below).

Discussion of Comments

In response to the NPRM, the FAA
received three comments.

The Aircraft Owners and Pilots
Association (AOPA) expressed a
concern that the dimensions of the MSP
Class B airspace area should conform to
the unique needs of users rather than
conform to a national standard. They
also expressed a concern that raising the
vertical limits from 8,000 feet MSL to
10,000 feet MSL would ““pose a serious
operational limitation to pilots wishing
to over fly” the MSP Class B airspace
area. AOPA also expressed a desire for
charted visual flight rules (VFR) flyways
in the MSP terminal area.

The FAA has determined that some
aircraft may have to fly farther or at
lower or higher altitudes to remain clear
of the modified MSP Class B airspace
area; however, this is necessary to
separate them from large turbine-
powered aircraft arriving and departing
MSP. The management of aircraft
operations to the new runway will
require several new arrival vector areas
between the altitudes of 7,000 feet and
10,000 feet MSL over the MSP terminal
area. Specifically, aircraft that currently

proceed directly to MSP and then enter
an east/west downwind pattern will be
vectored to a downwind pattern via
northbound and southbound paths
located to the east and west of MSP.
This change in traffic flow is needed to
accommodate three arrival streams
rather than the current practice of using
two arrival streams. As a result of these
new procedures, approximately 900
high-performance aircraft will be
vectored to join arrival streams as far as
30 nautical miles (NM) from MSP
between the altitudes of 7,000 and
10,000 feet MSL on a daily basis.

In response to AOPA’s comment
pertaining to VFR flyways, the FAA
agrees that charted VFR flyways could
minimize the impact on aircraft that
choose to circumnavigate the MSP Class
B airspace area. However, because VFR
flyways are not addressed in a Class B
rulemaking action, the FAA plans to
develop and institute VFR flyways for
the MSP terminal area through a
separate, non-rulemaking process.

ALPA and the NBAA expressed
concern that the “southeast cut-out” of
the proposed Area E would result in
aircraft not being contained in Class B
airspace when operating on the
extended final approach course to the
new Runway 35. They suggest reducing
the size of the cut-out by changing the
western boundary of the proposed cut-
out from the Gopher 170 radial to the
Gopher 160 radial. The FAA agrees with
this comment and has adopted the
suggested modification.

The FAA received the following
comments in response to the SNPRM:

AOPA again expressed a concern that
raising the vertical limits of the MSP
Class B airspace area from 8,000 feet
MSL to 10,000 feet MSL would “pose a
serious operational limitation to those
pilots wishing to over fly”’ the MSP
Class B airspace area and reiterated their
desire for charted VFR flyways. They
also mentioned that the ad hoc
committee recommendations did not
fully address their concerns. The FAA’s
response to AOPA’s comments remains
as stated previously in this document.

The FAA also received comments
from two pilots in response to the
SNPRM. They commented that they
practice aerobatic maneuvers at and
below 8,000 feet MSL approximately 15
NM west of the Flying Cloud Airport
(between the cities of Belle Plaine and
Cologne). They request that the FAA
exclude the area that they practice in
from the MSP Class B airspace area.
While the FAA acknowledges that
aerobatic operations in the area may be
impacted, the FAA is not able to
accommodate this request because the
area between Belle Plaine and Cologne



71234

Federal Register/Vol. 70, No. 227 /Monday, November 28, 2005/Rules and Regulations

lies within the vector area for aircraft
arriving MSP via a standard terminal
arrival route from the southwest.
Aircraft using this arrival route will
operate as low as 7,000 feet MSL over
the area between Belle Plaine and
Cologne (approximately 25 to 28 NM
west-southwest of MSP).

The coordinates for this airspace
docket are based on North American
Datum 83. Class B airspace areas are
published in paragraph 3000 of FAA
Order 7400.9N, Airspace Designations
and Reporting Points, dated September
1, 2005, and effective September 15,
2005, which is incorporated by
reference in 14 CFR 71.1. The Class B
airspace area listed in this document
would be published subsequently in the
order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
modifying the MSP Class B airspace
area. Specifically, this action (depicted
on the attached chart) expands the
upper limits of Areas A, B, C, and D
from 8,000 feet MSL to and including
10,000 feet MSL; expands the lateral
limits of Area D to the northwest and
southeast of MSP; adds an Area E
within 30 NM of the I-MSP DME
(excluding areas to the north and south
of MSP); and adds an area F to the south
of MSP.

The FAA is taking this action to
provide protection for the increased
operations at MSP including operations
to the new Runway 17/35. Additionally,
this action enhances safety, improves
the management of aircraft operations in
the MSP terminal area, and supports the
FAA’s national airspace redesign goal of
optimizing terminal and en route
airspace areas to reduce aircraft delays
and improve system capacity.

Regulatory Evaluation Summary

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 directs that
each Federal agency shall propose or
adopt a regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
requires agencies to analyze the
economic effect of regulatory changes
on small businesses and other small
entities. Third, the Office of
Management and Budget directs
agencies to assess the effect of
regulatory changes on international
trade. In conducting these analyses, the
FAA has determined that this final rule:
(1) Will generate benefits that justify its
circumnavigation costs and is not a
“significant regulatory action” as

defined in the Executive Order; (2) is
not significant as defined in the
Department of Transportation’s
Regulatory Policies and Procedures; (3)
will not have a significant impact on a
substantial number of small entities; (4)
will not constitute a barrier to
international trade; and (5) will not
contain any Federal intergovernmental
or private sector mandate. These
analyses are summarized here in the
preamble, and the full Regulatory
Evaluation is in the docket.

This final rule will modify the
Minneapolis, MN, Class B airspace area.
The final rule will reconfigure the sub-
area lateral boundaries, and raise the
altitude ceiling in certain segments of
the airspace.

The final rule will generate benefits
for system users and the FAA in the
form of enhanced operational efficiency
and simplified navigation in the MSP
terminal area. These modifications will
impose some circumnavigation costs on
operators of non-compliant aircraft
operating in the area around MSP.
However, the cost of circumnavigation
is considered to be small. Thus, the
FAA has determined this final rule will
be cost-beneficial.

Final Regulatory Flexibility
Determination

The Regulatory Flexibility Act of 1980
establishes ““‘as a principle of regulatory
issuance that agencies shall endeavor,
consistent with the objective of the rule
and of applicable statutes, to fit
regulatory and informational
requirements to the scale of the
business, organizations, and
governmental jurisdictions subject to
regulation.” To achieve that principal,
the Act requires agencies to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions. The Act covers a wide-range of
small entities, including small
businesses, not-for-profit organizations
and small governmental jurisdictions.

Agencies must perform a review to
determine whether a proposed or final
rule will have a significant economic
impact on a substantial number of small
entities. If the determination is that it
will, the agency must prepare a
regulatory flexibility analysis (RFA) as
described in the Act.

However, if an agency determines that
a proposed or final rule is not expected
to have a significant economic impact
on a substantial number of small
entities, section 605(b) of the 1980 Act
provides that the head of the agency
may so certify and an RFA is not
required. The certification must include
a statement providing the factual basis

for this determination, and the
reasoning should be clear.

This final rule may impose some
circumnavigation costs on individuals
operating in the Minneapolis terminal
area, but the final rule will not impose
any costs on small business entities.
Operators of general aviation aircraft are
not considered small business entities.
As such, they are not included when
performing a regulatory flexibility
analysis. Flight schools are considered
small business entities. However, the
FAA assumes that they provide
instruction in aircraft equipped to
navigate in Class B airspace given they
currently provide instruction in the
Minneapolis terminal area. Therefore,
these small entities should not incur
any additional costs as a result of the
final rule. Accordingly, pursuant to the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the Federal Aviation
Administration certifies this rule will
not have a significant economic impact
on a substantial number of small
entities.

International Trade Impact Assessment

The Trade Agreement Act of 1979
prohibits Federal agencies from
engaging in any standards or related
activities that create unnecessary
obstacles to the foreign commerce of the
United States (U.S.). Legitimate
domestic objectives, such as safety, are
not considered unnecessary obstacles.
The statute also requires consideration
of international standards and where
appropriate, that they be the basis for
U.S. standards.

The final rule will only have a
domestic impact and will not affect
trade opportunities for U.S. firms doing
business overseas or for foreign firms
doing business in the U.S.

Unfunded Mandates Assessment

The Unfunded Mandate Reform Act of
1995 (the Act) is intended, among other
things, to curb the practice of imposing
unfunded Federal mandates on State,
local, and tribal governments. Title II of
the Act requires each Federal agency to
prepare a written statement assessing
the effects of any Federal mandate in a
proposed or final agency rule that may
result in an expenditure of $100 million
or more (adjusted annually for inflation)
in any one year by State, local, and
tribal governments, in the aggregate, or
by the private sector. The FAA currently
uses an inflation-adjusted value of
$120.7 million in lieu of $100 million.

This final rule does not contain such

a mandate. The requirements of Title II
do not apply.
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List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES, AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the FAA Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 15, 2005, is
amended as follows:

Paragraph 3000—Class B Airspace.

* * * * *

AGL MN B Minneapolis, MN [Revised]

Minneapolis-St. Paul International (Wold-
Chamberlain) Airport (Primary Airport)
(Lat. 44°53’00” N., long. 93°13'01” W.)

Gopher VORTAC
(Lat. 45°08’45” N., long. 93°22'24” W.)

Flying Cloud VOR/DME
(Lat. 44°49’33” N., long. 93°27°24” W.)

Minneapolis-St. Paul International (Wold-
Chamberlain) Airport DME Antenna (I-
MSP DME)

(Lat. 44°52°28” N., long. 93°12'24” W.)

Boundaries

Area A. That airspace extending upward
from the surface to and including 10,000 feet
MSL within a 6-mile radius of the I-MSP
DME.

Area B. That airspace extending from 2,300
feet MSL to and including 10,000 feet MSL
within an 8.5-mile radius of the I-MSP DME,
excluding Area A previously described.

Area C. That airspace extending from 3,000
feet MSL to and including 10,000 feet MSL
within a 12-mile radius of the -MSP DME,
excluding Area A and Area B previously
described.

Area D. That airspace extending from 4,000
feet MSL to and including 10,000 feet MSL
within a 20-mile radius of the -MSP DME
and including that airspace within a 30-mile
radius from the Flying Cloud 295° radial
clockwise to the Gopher 295° radial and from
the Gopher 115° radial clockwise to the

Flying Cloud 115° radial, excluding Area A,
Area B, and Area C previously described.

Area E. That airspace extending from 7,000
feet MSL to and including 10,000 feet MSL
within a 30-mile radius of the -MSP DME
from the Gopher 295° radial clockwise to the
Gopher 352° radial, and from the Gopher
085° radial clockwise to the Gopher 115°
radial, and from the Flying Cloud 115° radial
clockwise to the Gopher 160° radial, and
from the Gopher 170° radial clockwise to the
Flying Cloud 295° radial excluding that
airspace between a 25-mile radius and a 30-
mile radius of the -MSP DME from the
Flying Cloud 115° radial clockwise to the
Gopher 160° radial, and excluding Area A,
Area B, Area C, and Area D previously
described.

Area F. That airspace extending from 6,000
feet MSL to and including 10,000 feet MSL
within a 30-mile radius of the -MSP DME
from the Gopher 160° radial clockwise to the
Gopher 170° radial, excluding Area A, Area
B, Area C, and Area D previously described.

* * * * *

Issued in Washington, DC, on November
16, 2005.

Edith V. Parish,
Manager, Airspace and Rules.
BILLING CODE 4910-13-P
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[FR Doc. 05-23308 Filed 11-25-05; 8:45 am]|
BILLING CODE 4910-13-C
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2005-22399; Airspace
Docket No. 05-AAL-27]

RIN 2120-AA66

Modification of the Norton Sound Low
Offshore Airspace Area; AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends the
Norton Sound Low airspace area, AK.
Specifically, this action modifies the
Norton Sound Low airspace area in the
vicinity of the Deering Airport, AK, by
lowering the controlled airspace floor to
1,200 feet mean sea level (MSL) and
expanding the area to a 45-nautical mile
(NM) radius of the airport. The FAA is
taking this action to provide additional
controlled airspace for aircraft
instrument operations at the Deering
Airport.

EFFECTIVE DATE: 0901 UTC, February 16,
2006.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules, Office of
System Operations Airspace and AIM,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267—-8783.

SUPPLEMENTARY INFORMATION:

History

On September 21, 2005, the FAA
published in the Federal Register a
notice of proposed rulemaking to
modify the Norton Sound Low Offshore
Airspace Area in Alaska (70 FR 55325).
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal. No comments were received.
A review of the airspace configuration at
Nome, Alaska, revealed that an
exclusion for the Nome Class E airspace
was not needed; this resulted in a minor
change to the legal description of the
Norton Sound Low area, which removed
the exclusion for the Nome, Alaska,
Class E airspace.

Norton Sound Low airspace areas are
published in paragraph 6007 of FAA
Order 7400.9N dated September 1, 2005,
and effective September 15, 2005, which
is incorporated by reference in 14 CFR
71.1. The Norton Sound Low airspace
area listed in this document will be
published subsequently in the order.

The Rule

This action amends to Title 14 Code
of Federal Regulations (14 CFR) part 71
to modify the Norton Sound Low
airspace area, AK, by lowering the floor
to 1,200 feet MSL within a 45-NM
radius of Deering Airport, AK. This
action establishes controlled airspace to
support instrument flight rules
operations at Deering Airport. The FAA
Instrument Flight Procedures
Production and Maintenance Branch
has developed four new instrument
approach procedures for the Deering
Airport. New controlled airspace
extending upward from 1,200 feet MSL
above the surface in international
airspace is created by this action.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

ICAO Considerations

As part of this action relates to
navigable airspace outside the United
States, this notice is submitted in
accordance with the International Civil
Aviation Organization (ICAO)
International Standards and
Recommended Practices.

The application of International
Standards and Recommended Practices
by the FAA, Office of System
Operations Airspace and AIM, Airspace
& Rules, in areas outside the United
States domestic airspace, is governed by
the Convention on International Civil
Aviation. Specifically, the FAA is
governed by Article 12 and Annex 11,
which pertain to the establishment of
necessary air navigational facilities and
services to promote the safe, orderly,
and expeditious flow of civil air traffic.
The purpose of Article 12 and Annex 11
is to ensure that civil aircraft operations
on international air routes are
performed under uniform conditions.

The International Standards and
Recommended Practices in Annex 11

apply to airspace under the jurisdiction
of a contracting state, derived from
ICAO. Annex 11 provisions apply when
air traffic services are provided and a
contracting state accepts the
responsibility of providing air traffic
services over high seas or in airspace of
undetermined sovereignty.

A contracting state accepting this
responsibility may apply the
International Standards and
Recommended Practices that are
consistent with standards and practices
utilized in its domestic jurisdiction.

In accordance with Article 3 of the
Convention, state-owned aircraft are
exempt from the Standards and
Recommended Practices of Annex 11.
The United States is a contracting state
to the Convention. Article 3(d) of the
Convention provides that participating
state aircraft will be operated in
international airspace with due regard
for the safety of civil aircraft. Since this
action involves, in part, the designation
of navigable airspace outside the United
States, the Administrator consulted with
the Secretary of State and the Secretary
of Defense in accordance with the
provisions of Executive Order 10854.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, Policies and Procedures
for Considering Environmental Impacts.
This airspace action is not expected to
cause any potentially significant
environmental impacts, and no
extraordinary circumstances exist that
warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
AuthOI‘ity: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9N,
Airspace Designations and Reporting
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Points, dated September 1, 2005, and
effective September 15, 2005, is
amended as follows:

Paragraph 6007—Offshore Airspace Areas.

* * * * *

Norton Sound Low, AK [Amended]

That airspace extending upward from
1,200 MSL within a 45-mile radius of the
Deering Airport, Alaska, and airspace
extending upward from 14,500 feet MSL
within an area bounded by a line beginning
at Lat. 59°59’57” N., long. 168°00'08” W.; to

Lat. 62°35’00” N., long. 175°00°00” W_; to Lat.

65°00’00” N., long. 168°58’23” W.; to Lat.
68°00’00” N., long. 168°58’23” W_; to a point
12 miles offshore at Lat. 68°00’00” N.; thence
by a line 12 miles from and parallel to the
shoreline to Lat. 56°42’59” N., long.
160°00°00” W.; to Lat. 58°06’57” N., long.
160°00°00” W.; to Lat. 57°45’57” N., long,
161°46’08” W.; to the point of beginning,
excluding that portion that lies within Class
E airspace above 14,500 feet MSL, Federal
airways and the Nome and Kotzebue, AK,
Class E airspace areas.

* * * * *

Issued in Washington, DC, on November
17, 2005.

Edith V. Parish,

Manager, Airspace and Rules.

[FR Doc. 05-23306 Filed 11-25-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Economic Analysis

15 CFR Part 806

[Docket No. 050726200-5305-2]

RIN 0691-AA58

Direct Investment Surveys: BE-11,

Annual Survey of U.S. Direct
Investment Abroad

AGENCY: Bureau of Economic Analysis,
Commerce.

ACTION: Final rule.

SUMMARY: This final rule amends
regulations of the U.S. Department of
Commerce, Bureau of Economic
Analysis (BEA), for the BE-11, Annual
Survey of U.S. Direct Investment
Abroad.

The BE-11 survey is conducted
annually and is a sample survey that
obtains financial and operating data
covering the overall operations of
nonbank U.S. parent companies and
their nonbank foreign affiliates. To
address the current needs of data users
while at the same time keeping the
respondent burden as low as possible,
BEA is modifying, adding, or deleting
items on the survey forms and in the
reporting criteria. Most of the changes

will bring the BE-11 forms and related
instructions into conformity with the
2004 BE-10, Benchmark Survey of U.S.
Direct Investment Abroad.

DATES: This final rule will be effective
December 28, 2005.

FOR FURTHER INFORMATION CONTACT: Obie
G. Whichard, Chief, International
Investment Division (BE-50), Bureau of
Economic Analysis, U.S. Department of
Commerce, Washington, DG 20230;
phone (202) 606—9890 or e-mail
(obie.whichard@bea.gov).

SUPPLEMENTARY INFORMATION: In the
August 22, 2005, Federal Register, 70
FR 48920-48923, BEA published a
notice of proposed rulemaking setting
forth revised reporting requirements for
the BE-11, Annual Survey of U.S. Direct
Investment Abroad. No comments on
the proposed rule were received. Thus,
the proposed rule is adopted without
change. This final rule amends 15 CFR
806.14 to set forth the reporting
requirements for the BE-11, Annual
Survey of U.S. Direct Investment
Abroad.

Description of Changes

The BE-11, Annual Survey of U.S.
Direct Investment Abroad, is a
mandatory survey and is conducted
annually by BEA under the
International Investment and Trade in
Services Survey Act (22 U.S.C. 3101—
3108), hereinafter, the Act. BEA will
send the survey to potential respondents
in March of each year; responses will be
due by May 31.

This final rule: (1) Increases the
exemption level for reporting on the
BE-11B(SF) form and BE-11C form
from $30 million to $40 million; (2)
increases the exemption level for
reporting on the BE-11B(LF) form from
$100 million to $150 million; and (3)
increases the exemption level for
reporting only selected items on Form
BE-11A from $100 million to $150
million. In addition to certain
identification items, U.S. Reporters with
total assets, sales or gross operating
revenues, and net income (loss) less
than or equal to $150 million report
only selected items on the BE-11A
report. In conjunction with the increase
in the exemption level for reporting on
Forms BE-11B(SF) and BE-11C, a
schedule on Form BE-11A is introduced
for reporting a few data items for
affiliates with assets, sales, and net
income between $10 million and $40
million that were established or
acquired during the year. The foreign
affiliate exemption level is the level of
a foreign affiliate’s assets, sales, or net
income below which a Form BE-

11B(LF), BE-11B(SF), or BE-11C is not
required.

In addition to the changes in reporting
criteria mentioned above, BEA is
introducing a statistical sampling
procedure that utilizes a new BE—
11B(EZ) form. This form provides a few
basic indicators for non-sample foreign
affiliates that can be used as a basis for
estimating data that otherwise would
have to be reported on the lengthier BE—-
11B(LF) and BE-11B(SF) forms.

BEA is introducing a few changes to
the report forms themselves. BEA is
adding questions to the BE-11A form,
BE-11B(LF) form, and BE-11B(SF) form
to bring the annual survey into
conformity with the BE-10 benchmark
survey. BEA is collecting detail on: (1)
The broad occupational structure of
employment, (2) premiums earned and
claims paid by U.S. Reporters and
foreign affiliates operating in the
insurance industry, and (3) goods
purchased for resale for U.S. Reporters
and foreign affiliates operating in the
wholesale and retail trade industries. In
addition, BEA is expanding the
ownership section on the BE-11B(LF)
and (SF) forms to include components
that are collected on the benchmark
survey and to add a retained earnings
reconciliation section on the BE—-
11B(LF) form similar to that on the
benchmark survey.

Survey Background

The Bureau of Economic Analysis
(BEA), U.S. Department of Commerce,
will conduct the survey under the
International Investment and Trade in
Services Survey Act (22 U.S.C. 3101—
3108), hereinafter, the Act. Section 4(a)
of the Act requires that with respect to
United States direct investment abroad,
the President shall, to the extent he
deems necessary and feasible, conduct a
regular data collection program to
secure current information on
international financial flows and other
information related to international
investment and trade in services,
including (but not limited to) such
information as may be necessary for
computing and analyzing the United
States balance of payments, the
employment and taxes of United States
parents and affiliates, and the
international investment and trade in
services position of the United States.

In Section 3 of Executive Order
11961, the President delegated authority
granted under the Act as concerns direct
investment to the Secretary of
Commerce, who has redelegated it to
BEA. The annual survey of U.S. direct
investment abroad is a sample survey
that provides a variety of measures of
the overall operations of U.S. parent
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companies and their foreign affiliates,
including total assets, sales, net income,
employment and employee
compensation, research and
development expenditures, and exports
and imports of goods. The sample data
are used to derive universe estimates in
nonbenchmark years from similar data
reported in the BE-10, Benchmark
Survey of U.S. Direct Investment
Abroad, which is taken every five years.
The data are needed to measure the size
and economic significance of direct
investment abroad, measure changes in
such investment, and assess its impact
on the U.S. and foreign economies. The
data are disaggregated by country and
industry of the foreign affiliate and by
industry of the U.S. parent.

Executive Order 12866

This final rule has been determined
not to be significant for purposes of E.O.
12866.

Executive Order 13132

This final rule does not contain
policies with Federalism implications
sufficient to warrant preparation of a
Federalism assessment under E.O.
13132.

Paperwork Reduction Act

The collection-of-information
required in this final rule has been
approved by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act (PRA).

Notwithstanding any other provisions
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection-of-information subject
to the requirements of the Paperwork
Reduction Act unless that collection
displays a currently valid OMB control
number. The OMB control number for
the BE-11 is 0608—0053; the collection
will display the number.

The survey is expected to result in the
filing of reports from approximately
1,500 respondents. The respondent
burden for this collection of information
will vary from one company to another,
but is estimated to average 78.4 hours
per response, including time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Thus the total
respondent burden of the survey is
estimated at 117,600 hours (1,500
respondents times 78.4 hours average
burden).

Comments regarding the burden
estimate or any other aspect of this
collection of information should be
addressed to: Director, Bureau of

Economic Analysis (BE-1), U.S.
Department of Commerce, Washington,
DC 20230 (Fax: 202—-606—-5311); and
Office of Management andBudget,
O.LR.A., Paperwork Reduction Project
0608-0053, Attention PRA Desk Officer
for BEA, via the Internet at
pbugg@omb.eop.gov, or by Fax at 202—
395-7245.

Regulatory Flexibility Act

The Chief Counsel for Regulation,
Department of Commerce, has certified
to the Chief Counsel for Advocacy,
Small Business Administration, under
the provisions of the Regulatory
Flexibility Act (5 U.S.C. 605(b)), that
this rule will not have a significant
economic impact on a substantial
number of small entities. The factual
basis for the certification was published
in the proposed rule and is not repeated
here. No comments were received
regarding the economic impact of the
rule. As a result, no final regulatory
flexibility analysis was prepared.

List of Subjects in 15 CFR Part 806

U.S. investment abroad, Multinational
corporations, Economic statistics,
Penalties, Reporting and recordkeeping
requirements.

Dated: November 14, 2005.
J. Steven Landefeld,
Director, Bureau of Economic Analysis.

m For the reasons set forth in the
preamble, BEA is amending 15 CFR Part
806 as follows:

PART 806—DIRECT INVESTMENT
SURVEYS

m 1. The authority citation for 15 CFR
Part 806 continues to read as follows:

Authority: 5 U.S.C. 301; 22 U.S.C. 3101—
3108; E.O. 11961 (3 CFR, 1977 Comp., p. 86),
as amended by E.O. 12318 (3 CFR, 1981
Comp., p. 173); E.O. 12518 (3 CFR, 1985
Comp., p. 348).

m 2. Section 806.14(f)(3) is revised to
read as follows:

§806.14 U.S. direct investment abroad.
* * * * *
* * %

(3) BE-11—Annual survey of U.S.
Direct Investment Abroad: A report,
consisting of Form BE-11A and Form(s)
BE-11B(LF) (Long Form), BE-11B(SF)
(Short Form), BE-11B(EZ), and/or BE—
11G, is required of each nonbank U.S.
Reporter that, at the end of the
Reporter’s fiscal year, had a nonbank
foreign affiliate reportable on Form BE-
11B(LF), (SF), (EZ), or BE-11C. Forms
required and the criteria for reporting on
each are as follows:

(i) Form BE-11A (Report for U.S.
Reporter) must be filed by each nonbank

U.S. person having a foreign affiliate
reportable on Form BE-11B(LF), (SF),
(EZ), or BE-11C. If the U.S. Reporter is
a corporation, Form BE-11A is required
to cover the fully consolidated U.S.
domestic business enterprise. However,
where a U.S. Reporter’s primary line of
business is not in banking (or related
financial activities), but the Reporter
also has ownership in a bank, banking
activities should be included on the BE-
11A using the equity method of
accounting.

(A) If for a nonbank U.S. Reporter any
one of the following three items total
assets, sales or gross operating revenues
excluding sales taxes, or net income
after provision for U.S. income taxes
was greater than $150 million (positive
or negative) at the end of, or for, the
Reporter’s fiscal year, the U.S. Reporter
must file a complete Form BE-11A. It
must also file a Form BE-11B(LF), (SF),
(EZ), or BE-11C as applicable, for each
nonexempt foreign affiliate.

(B) If for a nonbank U.S. Reporter no
one of the three items listed in
paragraph (f)(3)(i)(A) of this section was
greater than $150 million (positive or
negative) at the end of, or for, the
Reporters fiscal year, the U.S. Reporter
is required to file on Form BE-11A only
items 1 through 27 and Part IV. It must
also file a Form BE-11B(LF), (SF), (EZ),
or BE-11C as applicable, for each
nonexempt foreign affiliate.

(ii) Forms BE-11B(LF), (SF), and (EZ)
(Report for Majority-owned Foreign
Affiliate).

(A) A BE-11B(LF) (Long Form) is
required to be filed for each majority-
owned nonbank foreign affiliate of a
nonbank U.S. Reporter for which any
one of the three items total assets, sales
or gross operating revenues excluding
sales taxes, or net income after
provision for foreign income taxes was
greater than $150 million (positive or
negative) at the end of, or for, the
affiliate’s fiscal year, unless the nonbank
foreign affiliate is selected to be
reported on Form BE-11B(EZ).

(B) BE-11B(SF) (Short Form) is
required to be filed for each majority-
owned nonbank foreign affiliate of a
nonbank U.S. Reporter for which any
one of the three items listed in
paragraph (f)(3)(ii)(A) of this section was
greater than $40 million (positive or
negative), but for which no one of these
items was greater than $150 million
(positive or negative), at the end of, or
for, the affiliate’s fiscal year, unless the
nonbank foreign affiliate is selected to
be reported on Form BE-11B(EZ).

(C) A BE-11B(EZ) is required be filed
for each nonbank foreign affiliate that is
selected to be reported on this form in
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lieu of Form BE-11B(LF) or Form BE—
11B(SF).

(iii) Form BE-11C (Report for
Minority-owned Foreign Affiliate) must
be filed for each minority-owned
nonbank foreign affiliate that is owned
at least 20 percent, but not more than 50
percent, directly and/or indirectly, by
all U.S. Reporters of the affiliate
combined, and for which any one of the
three items listed in paragraph
(f)(3)(ii)(A) of this section was greater
than $40 million (positive or negative)
at the end of, or for, the affiliate’s fiscal
year. In addition, for the report covering
fiscal year 2007 only, a Form BE-11C
must be filed for each minority-owned
nonbank foreign affiliate that is owned,
directly or indirectly, at least 10 percent
by one U.S. Reporter, but less than 20
percent by all U.S. Reporters of the
affiliate combined, and for which any
one of the three items listed in
paragraph (f)(3)(ii)(A) of this section was
greater than $100 million (positive or
negative) at the end of, or for, the
affiliate’s fiscal year.

(iv) Based on the preceding, an
affiliate is exempt from being reported
if it meets any one of the following
criteria:

(A) None of the three items listed in
paragraph (f)(3)(ii)(A) of this section
exceeds $40 million (positive or
negative). (However, affiliates that were
established or acquired during the year
and for which at least one of these items
was greater than $10 million but not
over $40 million must be listed, and key
data items reported, on a supplement
schedule on Form BE-11A.)

(B) For fiscal year 2007 only, it is less
than 20 percent owned, directly or
indirectly, by all U.S. Reporters of the
affiliate combined and none of the three
items listed in paragraph (f)(3)(ii)(A) of
this section exceeds $100 million
(positive or negative).

(C) For fiscal years other than 2007, it
is less than 20 percent owned, directly
or indirectly, by all U.S. Reporters of the
affiliate combined.

(D) Its U.S. parent (U.S. Reporter) is
a bank.

(E) It is itself a bank.

(v) Notwithstanding paragraph
(£)(3)(iv) of this section, a Form BE—
11B(LF), (SF), (EZ) or BE-11C must be
filed for a foreign affiliate of the U.S.
Reporter that owns another non-exempt
foreign affiliate of that U.S. Reporter,
even if the foreign affiliate parent is
otherwise exempt. That is, all affiliates
upward in the chain of ownership must
be reported.

* * * * *

[FR Doc. 05-23316 Filed 11-25-05; 8:45 am)]
BILLING CODE 3510-06—P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 934

[ND-048-FOR, Amendment No. XXXV]

North Dakota Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: We are approving a proposed
amendment to the North Dakota
regulatory program (the ‘“North Dakota
program’’) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA or the Act). North Dakota
proposed revisions to its statute which
reduce notice requirements associated
with bond release applications. North
Dakota intends to revise its program to
improve operational efficiency.

EFFECTIVE DATE: November 28, 2005.

FOR FURTHER INFORMATION CONTACT:

Acting Field Office Director Frank

Atencio, Telephone: 307/261-6550, e-

mail address: fatencio@osmre.gov.

SUPPLEMENTARY INFORMATION:

I. Background on the North Dakota Program

II. Submission of the Proposed Amendment

II. Office of Surface Mining Reclamation and
Enforcement’s (OSM) Findings

IV. Summary and Disposition of Comments

V. OSM’s Decision

VI. Procedural Determinations

I. Background on the North Dakota
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, “a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of this Act; and rules and
regulations consistent with regulations
issued by the Secretary pursuant to this
Act.” See 30 U.S.C. 1253(a)(1) and (7).
On the basis of these criteria, the
Secretary of the Interior conditionally
approved the North Dakota program on
December 15, 1980. You can find
background information on the North
Dakota program, including the
Secretary’s findings, the disposition of
comments, and conditions of approval
in the December 15, 1980, Federal
Register (45 FR 82214). You can also
find later actions concerning North
Dakota’s program and program

amendments at 30 CFR 934.15, 934.16,
and 934.30.

II. Submission of the Proposed
Amendment

By letter dated April 20, 2005, North
Dakota sent us an amendment to its
program (amendment number XXXV,
Administrative Record No. ND—-J]-01)
under SMCRA (30 U.S.C. 1201 et seq.).
The amendment includes changes made
at the State’s initiative. The provisions
of its North Dakota Century Code
(NDCC) that North Dakota proposed to
revise are NDCC 38-14.1-17.1.a and b,
Release of performance bond
Schedule—Notification—Public
hearing.

We announced receipt of the
proposed amendment in the July 5,
2005, Federal Register (70 FR 38639),
Administrative Record No. ND-JJ-07. In
the same document, we opened the
public comment period and provided an
opportunity for a public hearing or
meeting on the amendment’s adequacy.
We did not hold a public hearing or
meeting because no one requested one.
The public comment period ended on
August 4, 2005. We received one
comment from the North Dakota State
University.

III. OSM’s Findings

Following are the findings we made
concerning the amendment under
SMCRA and the Federal regulations at
30 CFR 732.15 and 732.17. We are
approving the amendment.

A. Minor Revisions to North Dakota’s
Statute

North Dakota proposed minor
wording, editorial, punctuation,
grammatical, and recodification changes
to the following previously-approved
statute: NDCC 38-14.1-17.1.a and b.

Because these changes are minor, we
find that they will not make North
Dakota’s statute less stringent than
SMCRA.

B. Revisions to North Dakota’s Statute
That Have the Same Meaning as the
Corresponding Provisions of SMCRA

The following revisions to the NDCC
proposed by North Dakota contain
language that is the same as or similar
to the corresponding sections of
SMCRA.

NDCC 38-14.1-17.1.a and b (SMCRA
519(a)), [Release of performance bond-
Schedule-Notification-Public hearing]

The first change deletes the
requirement that the permittee publish
newspaper notices in daily newspapers
of general circulation in the mine’s
locality. However, the permittee is still
required to publish bond release
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notices, once a week for four
consecutive weeks, in the official
county newspaper where the bond
release tract is located. SMCRA requires
that the bond release notice be
published in a newspaper of general
circulation in the locality of the mine.
The publication of the notice in the
official county newspaper where the
bond release is located is consistent
with that provision.

The second change in this
amendment deletes the language that
requires the permittee to send bond
release notices to subsurface owners of
tracts proposed for bond release. Mining
companies will still be required to send
bond release notices to surface owners
of the bond release tract and the
adjoining property owners. This is
consistent with the Federal counterpart
in SMCRA that requires applicants to
submit as part of any bond release
application copies of letters which the
applicant has sent to adjoining
landowners and others in the locality in
which the mining took place notifying
such entities of the applicant’s intention
to seek bond release.

Because this North Dakota statute
change contains language that is the
same as or similar to SMCRA, we find
that it is no less stringent than SMCRA.

IV. Summary and Disposition of
Comments

Public Comments

We asked for public comments on the
amendment (Administrative Record No.
ND-JJ-03). North Dakota State
University replied on May 18, 2005, that
it agreed with the amendment
(Amendment Record No. ND-JJ-04).

Federal Agency Comments

Under 30 CFR 732.17(h)(11)(i) and
section 503(b) of SMCRA, we requested
comments on the amendment from
various Federal agencies with an actual
or potential interest in the North Dakota
program (Administrative Record No.
ND-JJ-03). Two Federal agencies (U.S.
Natural Resources Conservation Service
and U.S. Geological Survey) sent us
letters (May 23, 2005 and June 7, 2005,
respectively) stating that they had no
comments.

Environmental Protection Agency (EPA)
Concurrence and Comments

Under 30 CFR 732.17(h)(11)(i) and
(ii), we are required to get concurrence
from EPA for those provisions of the
program amendment that relate to air or
water quality standards issued under
the authority of the Federal Water
Pollution Control Act (33 U.S.C. 1251 et
seq.) or the Clean Air Act (42 U.S.C.
7401 et seq.).

None of the revisions that North
Dakota proposed to make in this
amendment pertains to air or water
quality standards. Therefore, we did not
ask EPA to concur on the amendment.

State Historic Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Under 30 CFR 732.17(h)(4), we are
required to request comments from the
SHPO and ACHP on amendments that
may have an effect on historic
properties. On April 25, 2005, we
requested comments on North Dakota’s
amendment (Administrative Record No.
ND-JJ-03), but neither SHPO or ACHP
responded to our request.

V. OSM'’s Decision

Based on the above findings, we
approve North Dakota’s April 20, 2005,
amendment.

To implement this decision, we are
amending the Federal regulations at 30
CFR Part 934, which codify decisions
concerning the North Dakota program.
We find that good cause exists under 5
U.S.C. 553(d)(3) to make this final rule
effective immediately. Section 503(a) of
SMCRA requires that the State’s
program demonstrates that the State has
the capability of carrying out the
provisions of the Act and meeting its
purposes. Making this regulation
effective immediately will expedite that
process. SMCRA requires consistency of
State and Federal standards.

VI. Procedural Determinations

Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
counterpart Federal regulation.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR

730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and section 503(a)(7) requires
that State programs contain rules and
regulations “consistent with”’
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally
recognized Indian Tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian Tribes, on the relationship
between the Federal government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian Tribes.
The rule does not involve or affect
Indian Tribes in any way.

Executive Order 13211—Regulations
That Significantly Affect The Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.
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National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4321 et seq.).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In

this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2) of the Small Business
Regulatory Enforcement Fairness Act.
This rule: a. Does not have an annual
effect on the economy of $100 million;
b. will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and c. does not have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises.

This determination is based upon the
fact that the State submittal which is the
subject of this rule is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation was not considered a major
rule.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or

of $100 million or more in any given
year. This determination is based upon
the fact that the State submittal, which
is the subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation did not impose an unfunded
mandate.

List of Subjects in 30 CFR Part 934

Intergovernmental relations, Surface
mining, Underground mining.

Dated: September 29, 2005.
Allen D. Klein,
Regional Director, Western Regional.

m For the reasons set out in the
preamble, 30 CFR part 934 is amended
as set forth below:

PART 934—North Dakota

m 1. The authority citation for part 934
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.
m 2. Section 934.15 is amended in the
table by adding a new entry in

chronological order by “Date of Final
Publication” to read as follows:

§934.15 Approval of North Dakota
regulatory program amendments.

making the determination as to whether tribal governments or the private sector ~ * * * * *
Original amendment submission date Date of final publication Citation/description
April 20, 2005 .......oooiiiii November 28, 2005 .........ccccoerviiiiiniiiiniieiee NDCC 38-14.1-17.1.a and 2005b.

[FR Doc. 05-23324 Filed 11-25-05; 8:45 am)]
BILLING CODE 4310-05-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 050426117-5117-01; 1.D.
110905E]

Fisheries Off West Coast States and in
the Western Pacific; West Coast
Salmon Fisheries; Inseason Action #10
- Adjustment of the Recreational
Fishery from Leadbetter Point,
Washington, to Cape Falcon, Oregon

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; modification of
fishing seasons; request for comments.

SUMMARY: NMFS announces a regulatory
modification in the recreational fishery
from Leadbetter Point, WA, to Cape
Falcon, OR (Columbia River Subarea).
Effective Friday, September 17, 2005,
the daily bag limit for the Columbia
River Subarea was modified as follows:
“All Salmon, two fish per day, all
retained coho must have a healed
adipose fin clip.” All other restrictions
remain in effect as announced for 2005
ocean salmon fisheries, and by previous
inseason actions. This action was
necessary to conform to the 2005
management goals, and the intended
effect is to allow the fishery to operate
within the seasons and quotas specified
in the 2005 annual management
measures.

DATES: Modification in the recreational
fishery from Leadbetter Point, WA to
Cape Falcon, OR is effective 001 hours
local time (1.t.) Friday, September 17,
2005, until the next scheduled open
period, which will be announced in a

future publication in the Federal
Register.

Comments will be accepted through
December 13, 2005.

ADDRESSES: Comments on this action
must be mailed to D. Robert Lohn,
Regional Administrator, Northwest
Region, NMFS, NOAA, 7600 Sand Point
Way N.E., Bldg. 1, Seattle, WA 98115—
0070; or faxed to 206-526—6376; or Rod
MclInnis, Regional Administrator,
Southwest Region, NMFS, NOAA, 501
W. Ocean Blvd., Suite 4200, Long
Beach, CA 90802—4132; or faxed to 562—
980—4018. Comments can also be
submitted via e-mail at the
2005salmonIA10.nwr@noaa.gov
address, or through the internet at the
Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments,
and include [050426117-5117-01 and/
or I.D. 110905E] in the subject line of
the message. Information relevant to this
document is available for public review
during business hours at the Office of
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the Regional Administrator, Northwest
Region, NMFS.

FOR FURTHER INFORMATION CONTACT:
Christopher Wright, 206-526—6140.

SUPPLEMENTARY INFORMATION: The
NMFS Regional Administrator (RA) has
adjusted the recreational fishery from
Leadbetter Point, WA, to Cape Falcon,
OR (Columbia River Subarea), with one
regulatory modification. On September
13, 2005, the Regional Administrator
determined that the Chinook catch rate
was slower than anticipated and that
there was sufficient Chinook quota
remaining to allow relaxation of the
daily bag limit. Therefore, effective
Friday, September 17, 2005, the daily
bag limit for the Columbia River
Subarea was modified as follows: “All
Salmon, two fish per day, all retained
coho must have a healed adipose fin
clip.”

Kll other restrictions remain in effect
as announced for 2005 ocean salmon
fisheries, and by previous inseason
actions. This action was necessary to
conform to the 2005 management goals,
and the intended effect is to allow the
fishery to operate within the seasons
and quotas specified in the 2005 annual
management measures. Modification of
the species that may be caught and
landed during specific seasons and the
establishment or modification of limited
retention regulations is authorized by
regulations at 50 CFR 660.409(b)(1)(ii).
Modification in recreational bag limits
and recreational fishing days per
calendar week is authorized by
regulations at 50 CFR 660.409(b)(1)(iii).

In the 2005 annual management
measures for ocean salmon fisheries (70
FR 23054, May 4, 2005), NMFS
announced the recreational fisheries:
the area from the U.S.-Canada Border to
Cape Alava, WA (Neah Bay Subarea)
opened July 1 through the earlier of
September 18 or a 12,667 marked coho
subarea quota with a subarea guideline
of 4,300 Chinook; the area from Cape
Alava to Queets River, WA (La Push
Subarea) opened July 1 through the
earlier of September 18 or a 3,067
marked coho subarea quota with a
subarea guideline of 1,900 Chinook; the
area from Queets River to Leadbetter
Point, WA (Westport Subarea) opened
June 26 through the earlier of September
18 or a 45,066 marked coho subarea
quota with a subarea guideline of 28,750
Chinook; the area from Leadbetter Point,
WA to Cape Falcon, OR (Columbia River
Subarea) opened July 3 through the
earlier of September 30 or a 60,900—
marked coho subarea quota with a
subarea guideline of 8,200 Chinook. The
Neah Bay and La Push Subareas were
opened Tuesday through Saturday, and

the Westport and Columbia River
Subareas were opened Sunday through
Thursday. All subareas had a provision
specifying that there may be a
conference call no later than July 27 to
consider opening seven days per week.
All subareas were restricted to a
Chinook minimum size limit of 24
inches (61.0 cm) total length. In
addition, all of the subarea bag limits
were for all salmon, two fish per day, no
more than one of which may be a
Chinook, with all retained coho
required to have a healed adipose fin
clip.

Tphe recreational fisheries in the area
from Cape Alava, WA, to Cape Falcon,
OR (La Push, Westport, and Columbia
River Subareas), were modified by
Inseason Action 15 (70 FR 47727,
August 15, 2005), effective Friday, July
29, 2005, to be open seven days per
week, with a modified daily bag limit as
follows: “All salmon, two fish per day,
and all retained coho must have a
healed adipose fin clip.”” All other
restrictions remained in effect as
announced for 2005 Ocean Salmon
Fisheries.

The recreational fishery from the U.S.-
Canada Border to Cape Alava, WA
(Neah Bay Subarea), was modified by
Inseason Action #6 (70 FR 52035,
September 1, 2005), effective Tuesday,
August 16, 2005, to a have a daily bag
limit as follows: ““All salmon, two fish
per day, and all retained coho must
have a healed adipose fin clip.” All
other restrictions remained in effect as
announced for 2005 Ocean Salmon
Fisheries.

The recreational fishery from the U.S.-
Canada Border to Cape Alava, WA
(Neah Bay Subarea), was modified by
Inseason Action #8 (70 FR 55303,
September 21, 2005), effective Tuesday,
August 30, 2005, to be open seven days
per week. All other restrictions
remained in effect as announced for
2005 ocean salmon fisheries, and by
previous inseason actions.

The Recreational Fishery from
Leadbetter Point, WA to Cape Falcon,
OR (Columbia River Subarea), was
modified by Inseason Action #9 (70 FR
, 69916, November 18, 2005), effective
Friday, September 9, 2005, to have a
daily bag limit as follows: “All salmon,
except no Chinook retention, two fish
per day, all retained coho must have a
healed adipose fin clip.” All other
restrictions remained in effect as
announced for 2005 ocean salmon
fisheries, and by previous inseason
actions.

On September 13, 2005, the RA
consulted with representatives of the
Pacific Fishery Management Council,
Washington Department of Fish and

Wildlife, and Oregon Department of
Fish and Wildlife by conference call.
Information related to catch to date, the
Chinook and coho catch rates, and effort
data indicated that the Chinook catch
rate was slower than anticipated and
that there was sufficient Chinook quota
remaining to relax the daily bag limit.
As aresult, on September 13, 2005, the
states recommended, and the RA
concurred, that effective Friday,
September 17, 2005, the Columbia River
Subarea would be modified to have a
daily bag limit as follows: ““All Salmon,
two fish per day, all retained coho must
have a healed adipose fin clip.” All
other restrictions remain in effect as
announced for 2005 ocean salmon
fisheries, and by previous inseason
actions.

The RA determined that the best
available information indicated that the
catch and effort data, and projections,
supported the above inseason action
recommended by the states. The states
manage the fisheries in state waters
adjacent to the areas of the U.S.
exclusive economic zone in accordance
with this Federal action. As provided by
the inseason action procedures of 50
CFR 660.411, actual notice to fishers of
the already described regulatory action
was given, prior to the date the action
was effective, by telephone hotline
number 206-526—6667 and 800—-662—
9825, and by U.S. Coast Guard Notice to
Mariners broadcasts on Channel 16
VHF-FM and 2182 kHz.

This action does not apply to other
fisheries that may be operating in other
areas.

Classification

The Assistant Administrator for
Fisheries, NOAA (AA), finds that good
cause exists for this notification to be
issued without affording prior notice
and opportunity for public comment
under 5 U.S.C. 553(b)(B) because such
notification would be impracticable. As
previously noted, actual notice of the
regulatory action was provided to
fishers through telephone hotline and
radio notification. This action complies
with the requirements of the annual
management measures for ocean salmon
fisheries (70 FR 23054, May 4, 2005),
the West Coast Salmon Plan, and
regulations implementing the West
Coast Salmon Plan 50 CFR 660.409 and
660.411. Prior notice and opportunity
for public comment was impracticable
because NMFS and the state agencies
had insufficient time to provide for
prior notice and the opportunity for
public comment between the time the
fishery catch and effort data were
collected to determine the extent of the
fisheries, and the time the fishery
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modifications had to be implemented in  to available fish during the scheduled Authority: 16 U.S.C. 1801 et seq.

order to allow fishers access to the fishing season by unnecessarily Dated: November 18, 2005.

available fish at the time the fish were maintaining a restriction. The action Alan D. Risenhoover

available. The AA also finds good cause allowed fishers to land up to two of any . - .

to waive the 30—day delay in species of salmon, previously Chinook ~ 4¢ting Director, Office of Sustainable
effectiveness required under U.S.C. salmon could not be retained. Fisheries, National Marine Fisheries Service.
553(d)(3), as a delay in effectiveness of This action is authorized by 50 CFR ~ [FR Doc. 05-23284 Filed 11-25-05; 8:45 am|
this action would unnecessarily limit 660.409 and 660.411 and is exempt from BILLING CODE 3510-22-S

fishers appropriately controlled access  review under Executive Order 12866.
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2002—-13524; Airspace
Docket No. 02—-AWP-07]

Proposed Revision of VOR Federal
Airway V-257

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM); withdrawal.

SUMMARY: This action withdraws the
notice of proposed rulemaking (NPRM)
published in the Federal Register on
November 7, 2002 (67 FR 67801). In that
action, the FAA proposed to revise
Federal Airway V-257 between the
Phoenix, AZ, Very High Frequency
Omni-directional Radio Range and
Tactical Air Navigation Aids (VORTAC)
and the Drake, AZ, VORTAC. The FAA
has determined that withdrawal of the
proposed rule is warranted since the
proposed action would require the
revision of numerous instrument
procedures in the Phoenix area.
EFFECTIVE DATE: 0901 UTC, November
28, 2005.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules, Office of
System Operations Airspace and AIM,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267—-8783.

SUPPLEMENTARY INFORMATION: On
November 7, 2002, an NPRM was
published in the Federal Register
proposing to amend 14 Code of Federal
Regulations (14 CFR) part 71 to revise
Federal Airway V-257 between the
Phoenix, AZ, Very High Frequency
Omni-directional Radio Range and
Tactical Air Navigation Aids (VORTACQ)
and the Drake, AZ, VORTAC (67 FR
67801). A review of airspace in the
Phoenix area revealed that numerous
procedures would need to be revised if
the revision to Federal Airway V-257

proceeds, therefore the FAA has
determined to withdraw the proposed
action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Withdrawal

In consideration of the foregoing, the
NPRM for FAA Docket No. FAA-2002—
13524, Airspace Docket No. 02—AWP—
07, as published in the Federal Register
on November 7, 2002 (67 FR 67801), is
hereby withdrawn.

Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854; 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

Issued in Washington, DC, on November
17, 2005.
Edith V. Parish,
Manager, Airspace and Rules.
[FR Doc. 05-23307 Filed 11-25-05; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

31 CFR Part 1

Privacy Act of 1974, Proposed
Implementation

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Proposed rule.

SUMMARY: In accordance with the
requirements of the Privacy Act of 1974,
5 U.S.C. 552a, as amended, the
Department of the Treasury gives notice
of a proposed amendment to this part to
exempt Internal Revenue Service (IRS)
system of records, Treasury/IRS
34.022—National Background
Investigation Center Management
Information System.

DATES: Comments must be received no
later than December 28, 2005.
ADDRESSES: Comments should be
submitted to Governmental Liaison and
Disclosure, 1111 Constitution Avenue
NW., Washington, DC 20224, attention:
David Silverman, room 7562. Comments
may also be submitted through the
Federal rulemaking portal at http://
www.regulations.gov (follow the
instructions for submitting comments).
Comments will be made available for
inspection at the IRS Freedom of

Information Reading Room, also located
at 1111 Constitution Avenue, NW. The
telephone number for the Reading Room
is (202) 622—5164 (this is not a toll free
number).

FOR FURTHER INFORMATION CONTACT:
Mary Anderson, Program Analyst, (703)
647-5477 (this is not a toll free number).
SUPPLEMENTARY INFORMATION: Currently,
Treasury/IRS 34.022 is exempt under
(j)(2) of the Privacy Act. After careful
review, the Internal Revenue Service
proposes an amendment to change the
basis for the exemption claimed for the
system of records from that which is
provided under 5 U.S.C. 552a(j)(2) to
that which is provided under 5 U.S.C.
552a(k)(5).

The (k)(5) exemption is more
appropriate because the investigatory
material contained in this system of
records is collected and maintained
solely for the purpose of determining
suitability, eligibility, or qualifications
for Federal civilian employment,
military service, Federal contracts, or
access to classified information.

Under 5 U.S.C. 552a(k)(5), the head of
any agency may promulgate rules to
exempt any system of records within the
agency from certain provisions of the
Privacy Act of 1974 if the system is
investigatory material compiled solely
for the purpose of determining
suitability, eligibility, or qualifications
for Federal civilian employment,
military service, Federal contracts, or
access to classified information, but
only to the extent that the disclosure of
such material would reveal the identity
of a source who furnished information
to the Government under an express
promise that the identity of the source
would be held in confidence, or, prior
to September 27, 1975, under an
implied promise that the identity of the
source would be held in confidence.
Thus to the extent that the records in
this system can be disclosed without
revealing the identity of a confidential
source, they are not within the scope of
this exemption and are subject to all the
requirements of the Privacy Act.

The system of records will be exempt
from the following provisions of the
Privacy Act pursuant to 5 U.S.C. 552a
(k)(5): 5 U.S.C. 552a (c)(3), (d)(1), (d)(2),
(d)(3), (d)(4), (e)(1), (e)(4)(G), (e)(4)(H),
(e)(4)(D), and (f).

The sections of 5 U.S.C. 552a from
which the system of records is exempt
include in general those providing for
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individuals’ access to or amendment of
records. When such access or
amendment would cause the identity of
a confidential source to be revealed, it
would impair the future ability of the
Department to compile investigatory
material for the purpose of determining
suitability, eligibility, or qualifications
for Federal civilian employment,
Federal contracts, or access to classified
information. In addition, the system
should be exempt from 5 U.S.C.
552a(e)(1) which requires that an agency
maintain in its records only such
information about an individual as is
relevant and necessary to accomplish a
purpose of the agency required to be
accomplished by statute or executive
order. The Department believes that to
fulfill the requirements of 5 U.S.C.
552a(e)(1) would unduly restrict the
agency in its information gathering
inasmuch as it is often not until well
after the investigation that it is possible
to determine the relevance and
necessity of particular information.

In a notice, to be published separately
in the Federal Register, the Department
proposes to revise Treasury/IRS 34.022.
The purpose of the notice is to make
certain alterations to the notice
including changing the title from
“Treasury/IRS 34.022—National
Background Investigations Center
Management Information System” to
“Treasury/IRS 34.022—Automated
Background Investigations System
(ABIS).”

As required by Executive Order
12866, it has been determined that this
proposed rule is not a significant
regulatory action, and therefore, does
not require a regulatory impact analysis.

The regulation will not have a
substantial direct effect on the States, on
the relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this Proposed rule does
not have federalism implications under
Executive Order 13132.

Pursuant to the requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601-
612, it is hereby certified that these
regulations will not significantly affect a
substantial number of small entities.
The proposed rule imposes no duties or
obligations on small entities.

In accordance with the provisions of
the Paperwork Reduction Act of 1995,
the Department of the Treasury has
determined that this proposed rule
would not impose new record keeping,
application, reporting, or other types of
information collection requirements.

List of Subjects in 31 CFR Part 1
Privacy.
Part 1 subpart C of Title 31 of the

Code of Federal Regulations is proposed
to be amended as follows:

PART 1—[AMENDED]

1. The authority citation for part 1
continues to read as follows:

Authority: 5 U.S.C. 301, 31 U.S.C. 321,
subpart A also issued under 5 U.S.C. 552, as
amended. Subpart C also issued under 5
U.S.C. 552a.

2. Section 1.36 of subpart C is
amended as follows:

a. Paragraph (c)(1)(viii) is amended by
removing “IRS 34.022—National
Background Investigations Center
Management Information System” from
the table.

b. Paragraph (m)(1)(viii) is amended
by adding the following text to the table
in numerical order:

§1.36 Systems exempt in whole or in part
from provisions of 5 U.S.C. 522a and this

part.
* * * * *
(m) * x %
(1) * * %
(viii) * * *
Number Name of system
IRS 34.022 .... Automated Background In-
vestigations System (ABIS)
* * * * *

Dated: October 3, 2005.
Sandra L. Pack,

Assistant Secretary for Management and
Chief Financial Officer.

[FR Doc. E5-6577 Filed 11-25-05; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF TRANSPORTATION

Federal Transit Administration

49 CFR Part 661

[Docket No. FTA-2005-23082]
RIN 2132—-AA80

Buy America Requirements;

Amendments to Definitions and Waiver
Procedures

AGENCY: Federal Transit Administration,
DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Safe, Accountable,
Flexible, Efficient Transportation Equity

Act: A Legacy for Users (SAFETEA-LU)
requires the Federal Transit
Administration (FTA) to make certain
changes to our Buy America
requirements. Accordingly, this Notice
of Proposed Rulemaking (NPRM) would
clarify the Buy America requirements
with respect to microprocessor waivers,
remove two general waiver categories,
allow for post-award waivers, require
greater detail for public interest waivers,
and specify that final decisions by FTA
are subject to judicial review. In
addition, this NPRM would clarify the
definitions of end product, negotiated
agreement, and contractor, and provide
a list representative of those items. The
NPRM also proposes addressing the
procurement of systems under the
definition of end product, negotiated
agreement, and contractor to ensure that
major system procurements are not used
to circumvent the Buy America
requirements. Finally, the NPRM would
make a minor clarification to pre-award
and post-delivery review of rolling stock
purchases.

DATES: Comments requested by January
27, 2006. Late filed comments will be
considered to the extent practicable.

ADDRESSES: You may submit comments
[identified by DOT DMS Docket Number
FTA-2005-23082] by any of the
following methods:

Federal Rulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

Web site: http://dms.dot.gov. Follow
the instructions for submitting
comments on the DOT electronic docket
site.

Fax:202—493-2251.

Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
PL-401, Washington, DC 20590-0001.
Hand Delivery: Room PL—401 on the
plaza level of the Nassif Building, 400
Seventh Street, SW., Washington, DC,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Instructions: You must include the
agency name (Federal Transit
Administration and Docket number
(FTA—2005-23082) or the Regulatory
Identification Number (RIN) for this
rulemaking at the beginning of your
comments. You should submit two
copies of your comments if you submit
them by mail. If you wish to receive
confirmation that FTA received your
comments, you must include a self-
addressed stamped postcard. Note that
all comments received will be posted,
without change, to http://dms.dot.gov
including any personal information
provided and will be available to
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internet users. Please see the Privacy
Act section of this document.

Docket: For access to the docket to
read background documents and
comments received, go to http://
dms.dot.gov at any time or to Room PL-
401 on the plaza level of the Nassif
Building, 400 Seventh Street, SW.,
Washington, DC between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Joseph Pixley, Chief Counsel’s Office,
Federal Transit Administration, 400
Seventh Street SW., Room 9316,
Washington, DC 20590, (202) 366—4011
or Joseph.Pixley@fta.dot.gov.
SUPPLEMENTARY INFORMATION:

I. Background

In section 401 of the Surface
Transportation Assistance Act of 1978
(STAA) (Pub. L. 95-594, 92 Stat. 2689),
Congress first enacted the Buy America
legislation applicable to the expenditure
of Federal funds by recipients under
FTA grant programs. This legislation
established a domestic preference for
“articles, materials, supplies mined,
produced, or manufactured” in the
United States and costing more than
$500,000. In January 1983, Congress
repealed section 401 and substituted
section 165 of the Surface
Transportation Assistance Act of 1982
(Pub. L. 97—424, 96 Stat. 2097), which
eliminated the $500,000 threshold and
created four waiver exceptions. Section
165 is codified at 49 U.S.C. 5323(j).
Congress further amended 49 U.S.C.
§5323 (j) in a series of enactments
between 1984 and 2003. See generally
section 227 of the Surface
Transportation Assistance and Uniform
Relocation Act of 1987 (STURAA) (Pub.
L. 100-17, 101 Stat. 165); section 1048
of the Intermodal Surface
Transportation Efficiency Act (ISTEA)
(Pub. L. 102—240); Section 3020(b) of the
Transportation Equity Act for the
Twenty-First Century (TEA-21) (Pub. L.
105-178).

Pursuant to 49 U.S.C. 5323 (j), FTA
promulgated regulations to implement
and administer the Buy America
requirements at 49 CFR 661.

SAFETEA-LU amends Section 5323(j)
by redesignating paragraphs (3) through
(7) as paragraphs (4) through (8) and by
inserting after paragraph (2) and (8),
respectively. Section 5323(j)(6) (as so
redesignated) is also amended by
striking “Intermodal Surface
Transportation Efficiency Act of 1991
(Public Law 102-240, 105 Stat. 1914)”
and inserting “Federal Public
Transportation Act of 2005”.

Furthermore, SAFETEA-LU repeals
the general waiver found in Appendix A

of 49 C.F.R 661.7 subsections (b) and (c)
for 15 passenger vans and wagons
produced by Chrysler Corporation.

In addition, SAFETEA-LU requires
that the Secretary issue a rule that
clarifies the microprocessor waiver,
defines end product, negotiated
procurement, and contractor, allows for
a post-award waiver, and includes a
certification under a negotiated
procurement process. Each of these
legislative changes and requirements
will be discussed in further detail,
below.

II. Written Justification for Public
Interest Waiver

FTA’s Buy America regulations
provide for public interest waivers if the
Administrator finds that the application
of the Buy America requirements would
be inconsistent with the public interest.

The new provision in section
5323(j)(3) requires that the Secretary
issue a detailed written justification,
explaining why the waiver is in the
public interest, and requiring that such
justifications be published in the
Federal Register for notice and
comment by the public for a reasonable
period of time. FTA considers this
requirement to be self-explanatory. To
implement the change in 5323(j)(3),
therefore, FTA proposes to add the
following language: “When granting a
public interest waiver, the
Administrator shall issue a detailed
written statement justifying why the
waiver is in the public interest. The
Administrator shall publish this
justification in the Federal Register,
providing the public with a reasonable
period of time for notice and comment.”

Note that this proposed language in
the regulation requires written
justification and publication in the
Federal Register only in cases where the
Administrator approves a waiver
request, rather than denies such a
request. FTA makes this distinction for
two reasons. First, the statutory
language indicates that only waiver
approvals are required to be published
in the Federal Register. See Section
5323(j)(3) (“shall issue a detailed
written justification as to why the
waiver is in the public interest”).
Second, for some time FTA has placed
all requests for public interest waivers
on the Buy America section of its web
site, http://www.fta.dot.gov/legal/
buy_america/14328_ENG_HTML.htm,
and has requested comment from the
public. In addition, FTA notifies the
American Public Transportation
Association (APTA) when a waiver
request is posted and APTA sends out
a notice to all of its members, which
include transit authorities and transit

industry members. This process
functions well. The relevant industries
and grantees actively respond and
provide valuable information to FTA.
Following receipt of such comments,
the FTA Office of Chief Counsel,
through authority delegated by the
Administrator, then issues “detailed
written statements” either approving or
disapproving public interest waiver
requests. FTA proposes maintaining this
in-house “notice and comment” process
in cases where public interest waiver
requests are denied. FTA requests
public comment on whether we should
continue with this process or whether
there are other, more effective means,
for accomplishing this task.

II1. Administrative Review

FTA’s Buy America regulations
provide for ‘“Rights of Third Parties” to
petition FTA for review of a decision
and to pursue any other additional right
at law or equity.

The new Section 5323(j)(9) states that
“‘a party adversely affected by an agency
action under this subsection shall have
the right to seek review under section
702 of title 5 [the Administrative
Procedure Act (APA)].” FTA considers
this provision to be self-explanatory.
Moreover, FTA has always believed that
its final agency actions are subject to
judicial review under the APA. To
clarify this, however, FTA proposes
striking the word “Third” from the title
heading “Rights of Third Parties” in
section 661.20, to reflect that all parties
have the right to judicial review under
the APA. A new subsection (a) will be
added as follows: “(a) A party adversely
affected by an FTA action under this
subsection shall have the right to seek
review under the Administrative
Procedure Act (APA), 5 U.S.C. 702 et
seq.”

In addition, the existing provision in
section 661.20, pertaining to the rights
of third parties, will be designated as
paragraph (b), with the following
highlighted clause added at the
beginning, to read: “(b) Except as
provided in section 661.20(a), the sole
right of any third party under the Buy
America provision is to petition FTA
under the provisions of Sec. 661.15 of
this part. No third party has any
additional right, at law or equity, for any
remedy including, but not limited to,
injunctions, damages, or cancellation of
the Federal grant or contracts of the
grantee.”

FTA seeks comment on whether this
proposed change is sufficient to clarify
a party’s appeal rights under the Buy
America regulations.



71248

Federal Register/Vol.

70, No. 227 /Monday, November 28,

2005 /Proposed Rules

IV. Repeal of General Waiver for
Chrysler Vans

Appendix A to section 661.7 provides
for general waivers for 15 passenger
Chrysler vans and wagons. SAFETEA-
LU repeals these two general waivers for
Chrysler vehicles in Appendix A.
Accordingly, subsections (b) and (c) of
Appendix A, 49 CFR 661.7, will be
stricken and subsection (d), the general
waiver pertaining to microcomputers,
will be re-designated as subsection (b).

V. Microprocessor Waiver

FTA’s existing regulations provide for
a general waiver of microcomputer
equipment. SAFETEA-LU requires that
the Secretary issue a rule to “clarify”
the microcomputer/microprocessor
waiver as follows:

(A) Microprocessor waiver.—To clarify that
any waiver from the Buy America
requirements issued under section 5323(j)(2)
of such title [49 U.S.C.A. 5323(j)(2)] for a
microprocessor, computer, or microcomputer
applies only to a device used solely for the
purpose of processing or storing data and
does not extend to a product containing a
microprocessor, computer, or
microcomputer.

This “clarification” in SAFETEA-LU
actually reflects current FTA practice
with respect to implementing the
general waiver for microcomputer,
microprocessor, and related equipment.
For example, FTA has previously
defined a ‘““‘microcomputer” as

A computer system whose processing unit
is a microprocessor. A basic microcomputer
includes a microprocessor, storage, and
input/output facility, which may or may not
be on one chip. The same source defines
computer system as: A functional unit
consisting of one or more computers and
associated software, that uses common
storage for all or part of a program and also
for all or part of the data necessary for the
execution of the program executes user-
written or user-designated programs;
performs user-designated data manipulation,
including arithmetic operations and logic
operations; and that can execute programs
that modify themselves during their
executions. A computer system may be a
stand-alone unit or may consist of several
interconnected units. Synonymous with ADP
system, computing system.

50 FR 18760 (May 2, 1985).

Applying this definition, FTA
determined that a manufacturer may use
foreign microcomputer equipment
without violating the Buy America
requirements. For example, FTA
determined that a Mobile Data
Communication System was covered by
the microcomputer waiver, and found
that “[a]ll this equipment and associated
software is linked together to a
computer system at your headquarters
with additional interfaces to other

CDTA computer systems.” Capital
District Transportation Authority letter,
August 30, 2001. Following that
decision, FTA withdrew an outstanding
advance notice of proposed rulemaking
on the microcomputer waiver, and
stated as follows:

It should be noted that FTA does not apply
the waiver to an entire product because it
contains a microcomputer. The parameters of
the waiver as it currently exists are that if the
end product is itself a microcomputer or
software as defined above, Buy America is
waived. If, however, the end product
contains a microcomputer (e.g., a fare card
system), that microcomputer is exempt from
the requirements of Buy America, but the rest
of the end product must be in compliance.

68 FR 9810 (Feb. 28, 2003).

FTA applied this reasoning to
subsequent Buy America decisions,
finding for example, that some
components of a fare collection system
were subject to the waiver, but others
were not. Specifically, FTA found that
“[t]he bill and coin validator, and the
printer, are not, themselves,
microcomputers, although they may
each contain embedded
microprocessors.” CoinCard letter, May
23, 2003. See also, MTA letter,
September 23, 2003, and Vansco
Electronics letter, September 15, 2003.
All of these letters are available on
FTA’s Web site at http://fta.dot.gov. In
FTA’s most recent Buy America
decision addressing the microcomputer
waiver in a procurement for Monitoring
and Diagnostic equipment, FTA stated:

Some of the Monitoring and Diagnostic
system is microcomputer equipment subject
to the waiver; however, some of it is not. As
discussed in the definition, a microcomputer
is a computer based on a microprocessor. A
microprocessor is a computer whose central
processing unit is contained on one or a
small number of integrated circuits.
Microcomputers may be stand-alone units or
they may be embedded in other equipment.
They must have, or be, controllers or
communication processors and be capable of
processing, storage, programming, and have
input/output facilities. Microcomputers may
be grouped within larger systems or
equipment, consisting of several
interconnected units each functioning as
either stand-alone units or embedded
equipment, or a mix of both. Related
hardware and equipment that may be
controlled by a microprocessor is not covered
by the microcomputer waiver.

Questor Tangent Letter, August 2, 2004.

To reflect FTA’s current
understanding of this general waiver
and to implement the specific
requirements of SAFETEA-LU, is
clarified to read as follows: “(b) Under
the provisions of Sec. 661.7 (b) and (c)
of this part, a general public interest
waiver from the Buy America

requirements applies to
microprocessors, computers,
microcomputers, or software, or other
such devices, which are used solely for
the purpose of processing or storing
data. This general waiver does not
extend to a product or device which
merely contains a microprocessor or
microcomputer, or is controlled by a
microprocessor, and is not used solely
for the purpose of processing or storing
data.” FTA seeks comment on whether
this change adequately clarifies the
microprocessor waiver.

VI. Proposed Revisions to Buy America
Definitions

A. Negotiated Procurement

SAFETEA-LU requires that the
Secretary issue a rule to define the term
“negotiated procurement.” In public
contracting two basic methods of
procurement are used: sealed bidding
and negotiated procurement. Generally,
sealed bidding is a formal process
marked by five phases: (1) Preparation
of the Invitation for Bids (IFB) by the
contracting agency; (2) Publicizing the
IFB; (3) Submission of bids by interested
contractors; (4) Evaluation of bids by the
contracting agency; and (5) Contract
award. In sealed bidding, contract
specifications are clear, complete and
definite. There are no “discussions” or
“negotiations” between the parties,
other than what is contained in the IFB
and submitted bids. There are strict
requirements that bids comply in all
material respects with the invitation for
bids, to include the method and time of
bid submission. A contracting agency
may only accept a responsive bid from
a responsible bidder. A bid is
considered ‘‘responsive” if it
unequivocally offers to provide the
requested supplies or services at a firm,
fixed price, in accordance with the
terms of the IFB. Finally, contracting
agencies evaluate bids on price and non-
price-related factors, but with award
generally made on the basis of lowest
price offered.

By contrast, negotiated procurements
are marked by greater flexibility and
variety than sealed bid solicitations.
Generally, in negotiated contracting the
contracting agency issues a Request for
Proposal (RFP). RFPs include a
description of the work to be performed,
a section describing the information that
offerors need to provide in their
proposals, and a section describing how
the agency will evaluate proposals.
Interested contractors, called offerors,
submit offers or proposals in response to
the RFP. Unlike in sealed bidding,
negotiated procurements may include
“discussions” or ‘“‘negotiations”
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between agency and offerors, if the
agency so chooses. Also, unlike in
sealed bidding, which is marked by a
one-time, all or nothing submission of
bids, negotiated procurements may
include multiple offers by each
contractor, with the “best and final”
offer or “final revised” offer controlling,
unless award is to be made on receipt
of initial proposals. In addition,
negotiated procurements may be either
competitive or non-competitive, as in
the case of sole-source procurements. In
negotiated procurements, contracting
officers generally have discretion to
weigh non-price factors to a greater
extent than in sealed bidding. In so-
called “‘best value” contracting, price
may even be the low ranking factor.

Because negotiated procurements are
marked by so much variety and provide
contracting officials with great
discretion to implement different
procurement mechanisms (e.g. award
with discussions versus award without
discussions), the term “negotiated
procurement” is difficult to define. See
e.g., Gallagher, the Law of Federal
Negotiated Contract Formation at p. 39
(CGA Publications, Inc., 1981)
(“Providing a nutshell description of
“negotiation” is much more difficult
[than sealed bidding]).”” For this reason,
contract law scholars have defined
negotiated procurement by what it is
not. For example, Professors Nash and
Cibinic describe a negotiated contract as
one that is awarded without the use of
a sealed bid. See Formation of
Government Contracts, Second Edition,
George Washington University, 1986.
The drafters of the Federal Acquisition
Regulation (FAR), which governs direct
Federal procurement, have adopted a
similar definition. FAR Part 15—
Contracting By Negotiation, defines
negotiated procurement as follows: “A
contract awarded using other than
sealed bidding procedures is a
negotiated contract.” 48 CFR 15.000.

There is no FTA requirement that
grantees use a specific procurement
method such as sealed bidding or
negotiated procurement, or a particular
methodology of negotiations, for any
particular procurement. Indeed, the Buy
America regulations in 49 CFR Part 661
refer to both “bids” and “bidders” and
“offers” and “‘offerors,” reflecting the
two basic methods of procurement
available to grantees.

Recognizing that procurement
practices are established locally, and to
define “negotiated procurement” in
such a way as not to overtly contradict
or limit local practices of grantees, FTA
proposes adopting the “flexible”
definition of negotiated contracts in
FAR Part 15. The proposed definition to

be added would be as follows:
“Negotiated Procurement means a
contract awarded using other than
sealed bidding procedures.”

FTA seeks comment on whether this
definition sufficiently captures the
concept of negotiated procurement and
whether there are other definitions
available that more accurately capture
this concept.

B. Contractor

SAFETEA-LU requires that the
Secretary issue a rule to define the term
“contractor.” To implement this
requirement, FTA proposes two
alternative definitions adopted from
direct Federal procurement. The first
proposed definition to be added would
state as follows: “Contractor means any
individual or other legal entity that
directly or indirectly (e.g., through an
affiliate), submits bids or offers for or is
awarded, or reasonably may be expected
to submit bids or offers for or be
awarded, a federally funded third party
contract or subcontract under a federally
funded third party contract; or,
conducts business, or reasonably may be
expected to conduct business, with an
FTA grantee, as an agent or
representative of another contractor.”
This proposed definition comes from
the definition of “contractor” in FAR
9.403 (suspension & debarment section).
The term contractor could also be
defined as follows: “Contractor means
any party to a third party government
contract other than the government.”
This definition is based on the
definition of “contractor” in the
Contract Disputes Act (CDA), 41 U.S.C.
601(4).

FTA seeks comment on the relative
merits and demerits of selecting one of
the above definitions over the other.
FTA would also like to receive
information on whether there are other
definitions available for this situation
that would better serve our purpose. If
a commenter proposes an alternative
definition, please include as much
supporting information as possible for
the alternative definition.

C. End Product

SAFETEA-LU requires that the
Secretary issue a rule to define the term
“end product,” and to develop a list of
representative items that are subject to
the Buy America requirements. To
implement this requirement, FTA
proposes two alternative definitions of
“end product.” The first is based on the
definition of end product currently used
by FTA. To examine this current
definition, FTA will first review its
history in Buy America practice.

FTA’s first regulatory implementation
of the Surface Transportation Assistance
Act of 1978 (STAA) (Pub. L. 95-594, 92
Stat. 2689) made clear that ““[t]he
legislative history of the Buy America
provision indicates that Congress
intended it to be interpreted in the light
of the Buy American Act of 1933, 41
U.S.C. 10a—10d, to the extent the Act is
applicable.” The Buy American Act
(BAA), in fact, is an entirely different
statute from Buy America, applicable to
direct purchases by federal agencies and
departments. As implemented in FAR
Part 25, the BAA establishes a
preference for “domestic end products,”
which are defined as follows:

An unmanufactured end product which
has been mined or produced in the United
States, or an end product manufactured in
the United States if the cost of its
components mined, produced and/or
manufactured in the United States exceeds
50 percent of the cost of all its components.

The STAA of 1978 and its
implementing regulation retained this
“preference” for ‘“domestic end
products” from the BAA, but tailored
the requirements to FTA’s grant making
process. FTA’s first Buy America
regulation issued in December 1978
defined “end product” as follows: “(e)
‘End product’ means an article, material
or supply, whether manufactured or
unmanufactured, that is to be acquired
by the grantee, with financial assistance
derived from UMTA, and that is to be
delivered to the grantee, as specified by
the third party contract. (f) ‘Foreign end
product’ means an end product other
than a domestic end product.” Like the
FAR Part 25 provisions implementing
the BAA, the original Buy America
regulation also included a ““50 percent”
requirement for domestic components.
(See section 660.22 Determination of
Origins stating: ““(a) In order for a
manufactured end product to be
considered a domestic end product—(1)
the cost of the domestic components
must exceed 50 percent of the cost of all
its components; and (2) the final
assembly of the components to form the
end product must take place in the
United States.”)

Subsequently, Congress eliminated
the “preference” for domestic products
in Buy America and the ““50 percent”
domestic component requirement,
making compliance with Buy America
an absolute “requirement” (unless a
waiver applies) and increasing the
domestic content threshold to 100
percent in the case of steel and iron
products and manufactured products,
and 60 percent in the case of rolling
stock. Over the years, FTA modified its
Buy America regulations to reflect these
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changes. Nevertheless, from December
1978 to this day, FTA has retained some
variation of “end product” as originally
defined in the first Buy America
regulation: ““ ‘End product’ means an
article, material or supply * * * thatis
to be delivered to the grantee, as
specified by the third party contract.”
Section 660.13. This definition comes
from case law interpreting the Buy
American Act. For example, in Brown
Boveri Corp., the then U.S. General
Accounting Office [now the U.S.
Government Accountability Office]
(GAO) defined “‘end product” as
follows: ““As to a given contract the end
product is the item to be delivered to
the Government as specified in the
contract.” B-187252, 56 Comp. Gen.
596, May 10, 1977 (emphasis in
original).

Consistent with this precedent, FTA
currently defines “end product,” in
part, as “any item subject to 49 U.S.C.
5323(j) that is to be acquired by a
grantee, as specified in the overall
project contract.” (Emphasis added). 49
CFR 661.11(s). In the current version of
the Buy America regulations, this
definition of “‘end product” migrated
from the definition section at 661.3 to
the rolling stock section at 661.11,
creating some confusion that the term
“end product” is only relevant to rolling
stock procurements. Nevertheless, the
term “‘end product” remains in the
definition of “component” in section
661.3, indicating the general
applicability of the term in Buy America
analysis. See 49 CFR 661.3:
“Component means any article,
material, or supply * * * thatis
directly incorporated into the end
product at the final assembly location.”

Moreover, although section 661.11
applies specifically to rolling stock
procurements, FTA has consistently
applied the definition at section
661.11(s) and similar definitions of “‘end
product” to steel and iron and
manufactured products as well. In a
letter to the Santa Clara Valley
Transportation Authority dated October
18, 2001, for example, FTA addressed
whether a “cable trough” was an end
product in a procurement for a section
of the Tasman Corridor East light rail
construction project. The letter stated,
in part, as follows:

FTA has consistently applied the following
reasoning to the end product question: “[A]n
end product is ‘any item’ * * * that is to be
acquired by a grantee, as specified in the
overall project contract. The key determinant
is the grantee’s specification. For example, if
a grantee is procuring a new rail car, the car
is the end product and the propulsion motor
would be a component of the end product.

If that same grantee is procuring a

replacement propulsion motor for an existing
rail car, that propulsion motor would be the
end product.” 56 FR 928 (Jan. 9, 1991).
(Emphasis added.)

Similarly, in 1981 FTA determined that
“the procurement of construction is treated
as procurement of a manufactured product in
that the deliverable of the construction
contract is considered as the end product and
the construction materials used therein are
considered components of the end product.”
46 FR 5808 (Jan. 19, 1981). Further, when
asked to clarify the definition of “end
product,” FTA concluded that, “‘the
deliverable item specified in the contract is
the end product. For example, in a contract
for 10 buses that must contain 500 h.p.
engines, the 10 buses are the end-products.”
Id. (Emphasis added.)

Under FTA’s long standing “end
product” analysis, where the end
product of a procurement is the
deliverable item specified by the grantee
in the third party contract, not only the
“end product,” but also the
components, subcomponents, and even
the applicable Buy America standard
are subject to “‘shift,” for lack of a better
term, depending on the article being
procured. In the earlier example, cited
above, if a grantee is procuring a new
rail car, the car is the end product and
the propulsion motor would be a
component of the end product. For this
hypothetical rail car end product, the
rolling stock standard (e.g. 60 percent
domestic components by cost) at 661.11
would apply. However, if that same
grantee is procuring a replacement
propulsion motor for an existing rail car,
that propulsion motor would be the end
product (with different resulting
components), and the manufactured
products standard (100 percent U.S.
content) would apply.

Again, this so-called “shifting”” end
product analysis is long-standing at
FTA, beginning with the original
implementation of Buy America in
1978. Moreover, this methodology is
based on decisions interpreting the Buy
American Act. In the case of Brown v.
Boveri, cited previously, GAO
recognized a similar “shifting” analysis
of end product under the BAA:

We have held that there is no
inconsistency between a given article’s
classification as an end product under a
particular procurement and its subsequent
classification as a component under another
contract under which that article will be
incorporated into a different end product.

56 Comp. Gen. 596 (1977). In a decision
letter from April 2000, FTA explained
the advantages of this “shifting” end
product methodology as avoiding
having to classify literally thousands of
parts, due to the enormous
administrative burden:

Depending on the particular procurement
at issue, literally thousands of individual
manufactured items, themselves made up of
many thousand more manufactured sub-
items, may go into the ultimate product being
procured by an FTA grant recipient. Indeed,
the question is one of perspective: any given
item, from a screw to a maintenance garage,
may be viewed as an end product, a
component, a subcomponent, or less.
Accordingly, FTA’s rule looks at the end
product being acquired in a given case. Here,
the procurement contract was for the garage;
accordingly, the vehicle lift to be installed in
the garage was a component. Further, the end
product must be the result of a
manufacturing process. In this case, the hoist
will ultimately be a fixture of the garage, and
installation of the hoist is part of the
manufacturing process. The construction of
the garage as a whole, is the subject of the
procurement and the end product.

June 8, 2000 decision letter to
Macton-Joyce and Whiting Corporation.

Based on this long standing “end
product” methodology and precedent,
FTA proposes moving its existing
definition of end product at 661.11(s) to
the definition section of Part 661.3, for
universal applicability. In keeping with
the Congress’s mandate to include a
“representative list” of end product
items, FTA proposes the following
general definition: “End product means
any item subject to 49 U.S.C. 5323(j)
that is to be acquired by a grantee, as
specified in the overall project contact.
A list of representative end product
items is included at Appendix A.” FTA
seeks public comment on this proposal.

FTA proposes an alternative
definition of “end product” as follows:

End product means any article, material,
supply, or system, whether manufactured or
unmanufactured, that is acquired for public
use under a federally funded third party
contract. A list of representative end
products is included at Appendix A.

FTA bases this alternative definition
on the definition of end product under
the Buy American Act in FAR Part 25.
What FTA proposes under this second,
alternative version is to abandon its long
standing “‘shifting” end product
methodology described earlier, in favor
of one where the end products do not
“shift.” In other words, where a bus, rail
car, or other major procurement items
are always designated as end products—
and their components are always
designated as components, even if
purchased as replacement parts. In the
earlier example, cited above, if a grantee
is procuring a new rail car, the car is the
end product and the propulsion motor
would be a component of the end
product. Again, for this hypothetical rail
car end product, the rolling stock
standard (e.g. 60 percent domestic
components by cost) at 661.11 would
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apply. However, under the new end
product definition and methodology, if
that same grantee is procuring a
replacement propulsion motor for an
existing rail car, which propulsion
motor would still be a component of the
rail car end product, and the rolling
stock standard applicable to the rail car
would apply to its component. Such a
new methodology would necessarily
place greater reliance on the
accompanying list of end product items.
In addition, procurements under this
new Buy America methodology may
result in multiple end products or
components. In such instances, each
distinct end product or component
procured with federal funds must
separately and independently comply
with applicable Buy America standards.
FTA seeks comment on which
approach should be adopted and why
one approach is favored over the other.

D. End Product as System

In defining terms like “end product,”
SAFETEA-LU requires that the
Secretary issue a final rule addressing
“the procurement of systems * * * to
ensure that major system procurements
are not used to circumvent the Buy
America requirements.” FTA has long
considered “‘systems” as definable end
products. For example, in decisions
dating from 1994, 1995, and 2002, FTA
has taken the position that automated
fare collection systems (AFC) systems
constitute end products. Indeed, section
661.11(s) states, in part, that “[ilf a
system is being procured as the end
product by the grantee, the installation
of the system qualifies as final
assembly.” (Emphasis added). In 1991,
FTA also issued a Federal Register
notice describing the procurement of an
entire system under a design-build, or
turn-key procurement:

One commenter questioned how UMTA
applies the Buy America requirements when
a grantee procures an entire system (a turn-
key project). In purchasing systems, it is
industry practice to have a contract broken
down by sub-systems. As just mentioned,
UMTA has defined end product as “any item
oritems * * * to be acquired by a grantee,
as specified in the overall project contract.”
(Emphasis supplied.) (See § 661.11(u).)
Accordingly, each sub-system identified in
the contract is an end product and subject to
the Buy America requirement.

For example, UMTA has determined in the
past that an entire people mover system has
six sub-systems to be supplied by the
contractor (under the terms of a particular
contract) and that each sub-system is an
individual end product. The six sub-systems
are: the guideway surfaces and equipment;
the vehicles; the traction power system; the
command and control system; the
communications system; and the
maintenance facility and equipment. This

means that six separate products must meet
the Buy America requirements.

56 FR 926.

Furthermore, decisions interpreting
the Buy American Act have also
recognized “systems” as end products.
In Brown Boveri Corp., the “end
product” to be delivered was a sodium
pump-drive system in a nuclear power
plant. 56 Comp. Gen. 596 (1997).
Similarly, in Matter of: Dictaphone
Corp., B-191,383, May 8, 1978, 78-1
CPD 343, GAO held that where an
agency purchased a “Central Dictation
System” the various elements of the
system, such as transcribers and
recorders, were not independent end
products, but rather components of a
system. Furthermore, in the case of Bell
Helicopter Textron, Inc. v. Adams, the
U.S. District Court for the District of
Columbia held that complete
helicopters were not individual end
products but components of a system
(“Short Range Recovery (SRR)
Helicopter System . . . define[d] the
contract end product of this
procurement”). 493 F. Supp. 824, 833
(D.C. D.C. 1980). There is thus a long
standing precedent both within the
agency and without indicating that
procurement of “systems’ constitute
end product items. Beginning in the
mid-1990’s and today, especially, transit
projects are increasingly automated and
have integrated ““systems” of various
types within their core functionality.
For these reasons, FTA proposes to
retain this application of “systems” in
the end product definition adopted in
this rule. Nevertheless, to better
implement Congress’s mandate in
SAFETEA-LU to “address the
procurement of systems under the
definition [of end product] to ensure
that major system procurements are not
used to circumvent the Buy America
requirements,” FTA proposes defining
the term ““system.”

In Bell Helicopter Textron, Inc. v.
Adams, cited previously, the U.S.
District Court acknowledged that
“presently [in 1980] there are no
uniform guidelines interpreting such
critical terms as * * * ‘system.”” 493 F.
Supp. 824, 831 (D.D.C. 1980). However,
within law applicable to the Customs
Service, analogous principles support
characterizing individual machines or
pieces of equipment integrated together
to provide a single defined function as
a single system. For example, the
Customs Service in a case in New York
concluded that a “Flexipark Parking
System” consisting of entry machines,
exit machines, automated cashier
stations, and “pay on foot” automated
paying machines represented a single

system under a single tariff heading, and
not separately classified components.
NY H88649, 2002 U.S. Customs NY
Lexis 2030 (March 8, 2002). Treas. Dec.,
2002 U.S. CUSTOM NY LEXIS 2030; NY
H88649 (Mar. 8, 2002).

Moreover, the Harmonized System of
tariff classification used by the United
States specifically recognizes that fare
machines, cash registers and similar
calculating devices may be combined
with other units to comprise a single
system. See Harmonized Tariff Schedule
of the United States (HTSUS), 19 U.S.C.
1202, heading 8470. The explanatory
notes that govern Chapter 84 expressly
require that machines which work in
combination to perform a specific
function are to be classified as a single
system under a single tariff heading.
These notes provide:

Where a machine (including a combination
of machines) consists of individual
components (whether separate or
interconnected by piping, by transmission
devices, by electrical cables or by other
devices) intended to contribute together to a
clearly defined function covered by one of
the headings in Chapter 84 * * *, then the
whole falls to be classified in the heading
appropriate to that function.

HTSUS, Section XVI, Note 4. Based
on this “functional test” for
interconnected systems from customs
law, FTA proposes a definition of
“system,” as follows:

System means a machine, product, or
device, or a combination of such equipment,
consisting of individual components,
whether separate or interconnected by
piping, transmission devices, electrical
cables or circuitry, or by other devices, which
are intended to contribute together to a
clearly defined function.

Under this proposed new definition
the system would be the end product
and the individual machines, products,
or devices that constitute the system
would be components. Certainly some
equipment designated as part of a
“system” in a third party contract may,
in fact, prove to be ancillary to the core
functionality of the system, and would
be a separate end product. Using the
proposed “functional” definition of
system, above, therefore, FTA will
carefully review system procurements to
determine whether a system exists and
if so, which items of equipment
constitute the system.

End product systems may be
proprietary, where connections and
interfaces between devices are marked
by proprietary rights or license. Or,
depending on the requirements of the
grantee, system procurements may
require open architecture that permits
interface between non-proprietary
devices. FTA seeks comment as to
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whether the Buy America requirements
should apply equally for these two types
of system end products, or whether
different Buy America standards should
apply to proprietary versus open
architecture systems. FTA seeks
comment on its proposed approach for
defining system.

In keeping with the Congress’s
mandate to include a “representative
list” of end product items, FTA
proposes the following list:

The following is a list of items, as specified
by grantees in third party contracts, that are
representative end products that are subject
to the requirements of Buy America. This list
is not all-inclusive.

(1) Rolling stock end products: All
individual items identified as rolling stock in
Section 661.3 (buses, vans, cars, railcars,
locomotives, trolley cars, ferry boats, as well
as vehicles used for support services); train
control equipment or systems;
communication equipment or systems;
traction power equipment or systems.

(2) Steel and iron end products: Products
and infrastructure projects made primarily of
steel or iron or involving track work,
including bridges; steel or iron structures;
running rail and contact rail; turnouts.

(3) Manufactured end products: Fare
collection equipment [non-system
equipment] or systems; computers and
computer systems; information, security, and
data processing equipment or systems; lifts,
hoists, and elevators; infrastructure projects
not made primarily of steel or iron, including
structures (terminals, depots, garages, and
bus shelters), ties and ballast; contact rail not
made primarily of steel or iron.

This proposed list is not meant to be
all-inclusive, but rather describes
general categories of end product items.
Some of these items are easy to identify
as discreet end products, such as buses.
Other products are not so easily
categorized. For example, the proposed
list identifies the following types of
equipment as either discreet end
products or as system end products:
Train control equipment or systems;
communication equipment or systems;
traction power equipment or systems;
information, security, and data
processing equipment or systems. This
approach is meant to be flexible, to
account for a range of procurement
requirements. To illustrate this, if a
grantee procures hand-held radios,
which are one of the items enumerated
in 49 CFR 661.11(u)(3), the radios
would be discreet end products, under
the category of “communication
equipment.” However, if the grantee
procures a hypothetical, wayside
“surveillance system,” which includes
interconnected video cameras,
microcomputers, alarms, and remote
relay capability, then the “surveillance
system” would be the end product, and
the individual items that make up the

system would constitute components.
At this stage, it is not practical to pre-
define what type of equipment would go
into such systems, as transit operators
may seek to mix and match different
types of system equipment to obtain
different functionalities. Therefore, a
grantee’s specifications in the third
party contract will continue to remain
important in determining what
constitutes discreet end product
“equipment” or system end products.

FTA considers any proposed list of
representative end products to be very
important in future Buy America
determinations. FTA seeks comment on
this proposed list.

E. Final Assembly

FTA proposes amending the
definition of ““final assembly” in Part
661 to incorporate agency guidance.
Under FTA’s Buy America requirements
for rolling stock, 49 U.S.C. 5323(j)(2)(C)
and 49 C.F.R. 661.11, 60 percent of all
components, by cost, must be of U.S.
origin, and final assembly must take
place in the U.S. “Final assembly” is
defined as follows: “Final Assembly is
the creation of the end product from
individual elements brought together for
that purpose through application of
manufacturing processes. If a system is
being procured as the end product by
the grantee, the installation of the
system qualifies as final assembly.” This
definition of “final assembly” in the
regulation proved to be insufficiently
detailed in practice. Grantees and
contractors frequently sought FTA
guidance on what constituted “final
assembly” in rolling stock
procurements. For this reason, FTA
created a Dear Colleague letter of March
18, 1997, which described the minimum
requirements for final assembly of rail
car vehicles and buses. Section 3035 of
the Transportation Equity Act for the
21st Century incorporated these
requirements into law. The March 18,
1997 letter states, in part, the following:

In the case of the manufacture of a new rail
car, final assembly would typically include,
as a minimum, the following operations:
Installation and interconnection of
propulsion control equipment, propulsion
cooling equipment, brake equipment, energy
sources for auxiliaries and controls, heating
and air conditioning, communications
equipment, motors, wheels and axles,
suspensions and frames; the inspection and
verification of all installation and
interconnection work; and the in-plant
testing of the stationary product to verify all
functions. In the case of a new bus, final
assembly would typically include, at a
minimum, the installation and
interconnection of the engine, transmission,
axles, including the cooling and braking
systems; the installation and interconnection

of the heating and air conditioning
equipment; the installation of pneumatic and
electrical systems, door systems, passenger
seats, passenger grab rails, destination signs,
wheelchair lifts; and road testing, final
inspection, repairs and preparation of the
vehicles for delivery.

The letter also provides that “[ilf a
manufacturer’s final assembly processes
do not include all the activities that are
typically considered the minimum
requirements, it can request an FTA
determination of compliance.” Id.

Subsequent to the publication of the
March 19, 1997 Dear Colleague letter,
FTA still frequently received requests
for guidance from grantees and
contractors on “final assembly.” These
requestors either were not aware of the
Dear Colleague letter, or had questions
about fabrication processes which did
not fit within the parameters of the 1997
letter. For these reasons, FTA proposes
amending the definition of “final
assembly” in section 661.11, to
incorporate the ‘“minimum
requirements” of final assembly in the
March 18, 1997 letter, and to further
clarify those requirements. FTA
proposes to do this by creating an
additional appendix that would state
the following:

Rail Cars: In the case of the manufacture
of a new, remanufactured, or overhauled rail
car, final assembly would typically include,
as a minimum, the following operations:
Installation and interconnection of car bodies
or shells, propulsion control equipment,
propulsion cooling equipment, brake
equipment, energy sources for auxiliaries and
controls, heating and air conditioning,
communications equipment, pneumatic and
electrical systems, door systems, passenger
seats, passenger interiors, destination signs,
wheelchair lifts, motors, wheels, axles, and
gear units, suspensions, frames, and chassis;
the inspection and verification of all
installation and interconnection work; and
the in-plant testing of the stationary product
to verify all functions.

Buses: In the case of a new,
remanufactured, or overhauled bus, final
assembly would typically include, at a
minimum, the installation and
interconnection of car bodies or shells, the
engine and transmission (drive train), axles,
chassis, and wheels, including the cooling
and braking systems; the installation and
interconnection of the heating and air
conditioning equipment; the installation of
pneumatic and electrical systems, door
systems, passenger seats, passenger grab rails,
destination signs, wheelchair lifts; and road
testing, final inspection, repairs and
preparation of the vehicles for delivery.

FTA seeks public comment on
whether this appendix sufficiently
clarifies what FTA considers “final
assembly.”
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VII. Post-Award Non-Availability
Waiver

Under FTA’s current Buy America
regulations, grantees are required to
ensure that contractors certify in their
bids, as a condition of responsiveness,
that they will comply with Buy
America. 49 CFR 661.13(b). The
regulations specifically provide that a
bidder or offeror that certifies
compliance with Buy America is
“bound by its original certification” and
“is not eligible for a waiver of those
requirements.” 49 CFR 661.13(c). These
regulatory provisions, in effect,
eliminated so-called “post-award”
waivers—waivers issued after contract
award.

SAFETEA-LU requires that the
Secretary issue a rule to “permit a
grantee to request a non-availability
waiver * * * after contract award in
any case in which the contractor has
made a certification of compliance with
the requirements in good faith.” This
requirement will allow FTA the
flexibility to consider non-availability
waivers in those rare instances where
materials or supplies become
unavailable, through no fault of the
contractor or grantee, after contract
award, to the extent that complying
with the terms of the third party
contract becomes commercially
impossible or impracticable (due to
price).

Such a post-award waiver could be
subject to abuse, however. To guard
against this, and to limit approval of
post-award waivers to legitimate
situations, FTA will require evidence of
bidders’ and offerors’ good faith in
originally certifying compliance. Such
evidence may include price quotes
indicating the availability of domestic
material at the time the contractor
certified compliance. Bidders or offerors
who negligently certify compliance, for
example, by not adequately researching
the availability of domestic material or
by mistakenly concluding that domestic
supplies are available, prior to
certifying, would be denied a post-
award waiver. FTA will also require
grantees to produce evidence of changed
market conditions, demonstrating the
non-availability of materials or supplies
after contract award, and the
impossibility or impracticability of
completing the third party contract.
FTA will also consider the status of
other bidders or offerors who
participated in the procurement and the
effect of any waiver on them. For
example, a post award waiver will not
be granted where other bidders or
offerors who certified compliance are

able to supply domestic products or
material.

To implement the requirement for
post-award waivers in SAFETEA-LU,
FTA proposes to add the following
clause to non-availability waivers: “In
those situations where materials become
unavailable after contract award due to
unforeseen circumstances beyond the
control of the contractor or grantee, the
Administrator may grant a non-
availability waiver under section 661.7c,
in any case in which a contractor has
originally certified compliance with the
Buy America requirements in good
faith, but can no longer comply with its
certification and contractual obligations
due to commercial impossibility or
impracticability. In making such a
waiver request, the grantee will submit
evidence of the contractor’s good faith
and evidence justifying the post-award
waiver, such as information about the
origin of the product or materials,
invoices, and other relevant solicitation
documents to the FTA Chief Counsel, as
requested. In determining whether the
conditions exist to grant this post-award
non-availability waiver, the
Administrator will consider all
appropriate factors, including the status
of other bidders or offerors in the
procurement and the effect of any
waiver on them, on a case-by-case
basis.” To reflect this change, and to
clarify the distinctions in Buy America
certification between sealed bidding and
negotiated procurements, FTA proposes
to add paragraph (c) that would state:
A bidder or offeror certifies that it will
comply with the applicable requirement
and such bidder or offeror is bound by
its original certification (in the case of
a sealed bidding procurement) or its
certification submitted with its final
offer (in the case of a negotiated
procurement) and is not permitted to
change its certification after bid opening
or submission of a final offer, except for
inadvertent or clerical error, as
described in section 661.13(b)(1). Where
a bidder or offeror certifies that it will
comply with the applicable Buy
America requirements, the bidder,
offeror, or grantee is not eligible for a
waiver of those requirements, except as
provided in section 661.7(c)(3) in the
case of a post-award non-availability
waiver.” FTA seeks comment on these
proposed changes.

VIII. Certification Under Negotiated
Procurement

As stated previously, under FTA’s
current Buy America regulations,
grantees are required to ensure that
contractors certify in their bids, as a
condition of responsiveness, that they
will comply with Buy America. 49 CFR

661.13(b). Moreover, contractors are not
permitted to change their certifications
“after bid opening.”” 49 CFR 661.13(c).
However, FTA allows bidders or
offerors to correct an incomplete Buy
America certificate or an incorrect
certificate of noncompliance made
through inadvertent or clerical error.

Reflecting the practice in public
contracting that offerors may submit
multiple offers in negotiated
procurement processes, unlike in sealed
bidding, FTA has issued the following
guidance on its public Buy America
Web site:

In competitive negotiated procurements
(i.e., requests for proposals), certifications
submitted as part of an initial proposal may
be superseded by subsequent certifications
submitted with revised proposals, and the
certification submitted with the offeror’s final
revised proposal (or best and final offer) will
control. However, where the grantee awards
on the basis of initial proposals without
discussion, the certification submitted with
the initial proposal will control.

See “Buy America: Frequently Asked
Questions” # 6 http://www.fta.dot.gov/
legal/buy_america/

14422 _17793_ENG_HTML.htm

Consistent with FTA’s current
guidance, SAFETEA-LU requires that
the Secretary issue a rule reflecting that,
“in any case in which a negotiated
procurement is used, compliance with
the Buy America requirements shall be
determined on the basis of the
certification submitted with the final
offer.” To implement this requirement,
FTA proposes adding the following
provision: ““(2) In the case of a
negotiated procurement, a certification
submitted as part of an initial proposal
may be superseded by a subsequent
certification(s) submitted with a revised
proposal or offer. Compliance with the
Buy America requirements shall be
determined on the basis of the
certification submitted with the final
offer or final revised proposal. However,
where a grantee awards on the basis of
initial proposals without discussion, the
certification submitted with the initial
proposal shall control.” FTA seeks
comment on this proposal.

IX. Pre-Award and Post-Delivery
Review of Rolling Stock Purchases

Under FTA’s regulations at 49 CFR
663.37, generally, for purchases of more
than 10 buses or rail vehicles, grantees
must certify that an onsite inspector was
present throughout the manufacturing
process and that the grantee has
received an inspector’s report that
accurately records all vehicle
construction activities and explains how
construction and operation of the
vehicle meets specifications. However,
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for orders of 10 or fewer buses, there is
no requirement for a resident factor
inspector, pursuant to 49 CFR 663.37(c).
Under this provision, a grantee is only
required to certify that it has visually
inspected and road tested the vehicles
and has determined that the vehicles
meet contract specifications.
SAFETEA-LU amends section
5323(m) by mandating, in effect, that for
rolling stock procurements of 20
vehicles or less serving rural (other than
urbanized) areas, or urbanized areas of
200,000 people or less, then the same
post-delivery certification requirements
which apply to procurements of “10 or
fewer buses,” i.e. no resident factory
inspector, shall likewise apply. FTA
considers this requirement to be self-
explanatory. To implement the change
in section 5323(m), therefore, FTA
proposes the following amendment:
“For procurements of (1) Ten or fewer
buses; or (2) procurements of 20
vehicles or fewer serving rural (other
than urbanized) areas, or urbanized
areas of 200,000 people or fewer; or (3)
any number of primary manufacturer
standard production and unmodified
vans, after visually inspecting and road
testing the vehicles, the vehicles meet
the contract specifications.” FTA seeks
comment on this proposed change.

X. Miscellaneous

In addition to the requirements
mandated in SAFETEA-LU, FTA
proposes several changes to the Buy
America regulations. The first of these
involve minor corrections and
clarifications. The second involve
substantive changes.

A. Corrections and Clarifications

In Section 661.3 “Definitions” for the
term “‘act,” FTA proposes deleting the
clause ‘‘section 337 of the Surface
Transportation and Uniform Relocation
Assistance of 1987 (Pub. L. 100-17),”
which follows “as amended by,” and
replacing this with the clause “the Safe
Accountable, Flexible, Efficient
Transportation Act: A Legacy for Users
(Pub. L. 109-59). Similarly, under
Section 661.3, FTA proposes deleting
the phrase “STURRA means the Surface
Transportation and Uniform Relocation
Assistance Act of 1987 (Pub. L. No. 100—
17) and replacing this with “SAFETEA-
LU means the Safe Accountable,
Flexible, Efficient Transportation Act: A
Legacy for Users (Pub. L. 109-59).”

In Section 661.6 “Certification
requirement for procurement of steel or
manufactured products,” FTA proposes
adding the word ““iron,” after the word
“steel” to reflect that iron, as well as
steel and manufactured products, are
subject to the certification requirement.

Moreover, the word “offeror” is a
term of art for contractors who
participate in negotiated procurements.
The words “‘or offeror’”” are added after
“bidder,” wherever it appears in Part
661, to reflect that grantees may elect to
use negotiated methods of procurement
on FTA funded projects. The term “‘or
offeror,” is added, therefore, as follows:
(1) In the example “Certificate of
Compliance With Section 165(a) and the
“Certificate for Non-Compliance With
Section 165(a) in section 661.6; (2) in
section 661.9(b) and (d); (3) in the
example “Certificate of Compliance
With Section 165(b)(3) and the
“Certificate for Non-Compliance With
Section 165(b)(3) in Section 661.12; (4)
in section 661.13(b)(1), and in
subparagraph (b)(1) a(i) (as
redesignated); (4) in section 661.15(a),
(b), (d), and (g); in section 661.17—in
addition, the clause “or the price of its
final offer” is added after “original bid
price” in the second sentence; (5) in
section 661.19.

Similarly, the words “‘or offer”” are
added after “bid” in Part 661, as
follows: (1) in section 661.7(c)(1) and
(d). In section 661.13(b), the clause “‘or
request for proposal (RFP)” is added
after the word “‘bid” in the first
sentence. The words ““or offer” are
added after the word “bid” in the
second sentence. In section 661.13(b)(1),
the words ““of submission of a final
offer,” are added after the words “bid
opening” in the first sentence. These
proposed changes are made to reflect
that grantees may elect to use negotiated
methods of procurement on FTA funded
projects. FTA seeks comment on these
proposed changes.

B. Substantive Change Proposals

Communication Equipment

49 U.S.C. 5323(j)(2)(C) states that
rolling stock includes “‘train control,
communication, and traction power
equipment.” (Emphasis added).
Pursuant to this requirement, FTA
drafted representative examples of train
control, communication, and traction
power equipment in the rolling stock
section of the Buy America regulations
as follows:

Train control equipment includes, but is
not limited to, the following equipment:
(1) Mimic board in central control
(2) Dispatcher’s console
(3) Local control panels
(4) Station (way side) block control relay

cabinets
(5) Terminal dispatcher machines
(6) Cable/cable trays
(7) Switch machines
(8) Way side signals
(9) Impedance bonds
(10) Relay rack bungalows

(11) Central computer control

(12) Brake equipment

(13) Brake systems
Communication equipment includes, but is

not limited to, the following equipment:

) Radios

) Space station transmitter and receivers

) Vehicular and hand-held radios

) PABX telephone switching equipment

) PABX telephone instruments

) Public address amplifiers

) Public address speakers

) Cable transmission system cable

) Cable transmission system multiplex

equipment

(10) Communication console at central
control

(11) Uninterruptible power supply inverters/
rectifiers

(12) Uninterruptible power supply batteries

(13) Data transmission system central
processors

(14) Data transmission system remote
terminals

(15) Line printers for data transmission
system

(16) Communication system monitor test
panel

(17) Security console at central control

Traction power equipment includes, but is
not limited to the following:

(1) Primary AC switch gear

(2) Primary AC transformer rectifiers

(3) DC switch gear

(4) Traction power console and CRT display
system at central control

) Bus ducts with buses (AC and DC)
Batteries

Traction power rectifier assemblies
Distribution panels (AC and DC)

Facility step-down transformers

) Motor control centers (facility use only)
) Battery chargers
)
)

(1
(2
(3
(4
(5
(6
(7
(8
(9

Supervisory control panel
Annunciator panels

4) Low voltage facility distribution switch
board

5) DC connect switches

6) Negative bus boxes

7) Power rail insulators

8) Power cables (AC and DC)

9)

0

5
6)
7)
8)
9)
10
11
12
13
1

(
(
(
(
(
(
(
(
(
(

Cable trays
) Instrumentation for traction power

equipment

(21) Connectors, tensioners, and insulators
for overhead power wire systems

) Negative drainage boards

) Inverters

) Traction motors

)

)

(1
(1
(1
(1
(1
(2

Propulsion gear boxes
Third rail pick-up equipment

(
(
(
(
(
(27) Pantographs

22

23
24
25
26
27

In years past, FTA offered guidance
on a proposed federally funded contract
for a public address/customer
information screen (PA/CIS) to be
awarded to the New York City Transit
Authority (NYCT), which generated
some controversy. In that case, FTA
opined:

The Buy America provisions for rolling
stock (which includes buses, rail cars, and
ferries) require that at least 60 percent of the
cost of all components and subcomponents



Federal Register/Vol.

70, No. 227 /Monday, November 28,

2005 /Proposed Rules 71255

be of domestic origin and that final assembly
of vehicles occur in the United States. The
statutory provisions of Buy America
expressly define rolling stock to include
“‘communication equipment.” FTA
regulations further provide a nonexhaustive
listing of certain communication equipment
considered to be rolling stock components,
including public address amplifiers and
speakers.

It is our understanding that the PA/CIS
equipment will be placed in fixed transit
stations, rather than on vehicles. However,
pursuant to statute and regulation,
communications equipment need not be on
a vehicle, and is procured under the “rolling
stock” rule not the “manufactured products”
rule.

FTA’s decision on the PA/CIS
equipment procurement is consistent
with longstanding agency precedent,
including a Federal Register Notice
from September 1983 which indicated
that the particular equipment listed in
section 661.11 “include[s] both on-
board and wayside equipment.” 48 FR
41562. Nevertheless, FTA seeks public
comment on whether the agency should
continue to interpret the items listed in
661.11 as including wayside equipment.
FTA also seeks public comment as to
whether any items of equipment listed
in section 661.11(t) (u) and (v), should
be deleted, and whether any new items
should be added to these lists, to reflect
new technology.

In addition, FTA seeks public
comment as to what constitutes
“communication equipment” within the
meaning of 5323(j)(2)(c) and section
661.11, and whether these terms should
be defined in the regulation. FTA’s
concern on this matter arises as the
technology utilized in the transit
industry becomes more complex and
sophisticated, and as categorical
distinctions between product functions
become increasingly blurred. To
illustrate this point, it undoubtedly
raises little or no dispute that an on-
board radio or public address system
constitutes “communication
equipment.”

However, FTA has also been called on
to review for Buy America compliance
such procurements as: a ‘“Mobile Data
Communication System,” “Monitoring
and Diagnostic equipment,” a “Service
Management and Customer Information
System,” “‘on-board and wayside LED
signage systems,” “‘Automated
Passenger Information System,” etc.
Such equipment often includes
sophisticated networked
microcomputers, processors, data
screens, and other devices which
“communicate” information to
customers or transit personnel (such as
for fares or schedules) in a broad
sense—but also serves other functions

such as counting passengers, tabulating
revenues, and then “communicating”
such information automatically by
remote transmission to stakeholders for
later processing and storage.

A review of this prior FTA guidance
reveals instances where equipment
which has as its primary function
communication “with or between
people,” such as for radios, constituted
“‘communication equipment” under the
rolling stock standard. Other cases
demonstrate that where “machine to
machine” interface constituted the
primary function of the equipment, the
manufactured product standard at
section 661.7 applied. In determining
what constitutes communication
equipment, FTA believes that this
distinction in the primary purpose of
the equipment (e.g. “with or between
people” versus “machine to machine”
interface) should be maintained, with
the former constituting communication
equipment under the rolling stock
standard. Nevertheless, to foster clarity
in this area, FTA invites public
comment and opinion on what
constitutes “communication
equipment.”

XI. Regulatory Analyses and Notices

A. Statutory/Legal Authority for This
Rulemaking

This NPRM is authorized under the
Safe, Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for
Users (Pub. L. 109-59) amended Section
5323(j) and (m) of Title 49, United
States Code and requires FTA to revise
its regulations with respect to Buy
America requirements.

B. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This NPRM is a nonsignificant
regulatory action under section 3(f) of
Executive Order 12866 and, therefore,
was not reviewed by the Office of
Management and Budget. This NPRM is
also nonsignificant under the Regulatory
Policies and Procedures of the
Department of Transportation (44 FR
11034). This NPRM imposes no new
compliance costs on the regulated
industry; it merely clarifies terms
existing in the Buy America regulations
and adds terms consistent with
SAFETEA-LU.

C. Executive Order 13132

This NPRM has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism’’). This NPRM does
not include any regulation that has
substantial direct effects on the States,
the relationship between the national

government and the States, or the
distribution of power and
responsibilities among the various
levels of government. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

D. Executive Order 13175

This NPRM has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13175 (“Consultation and Coordination
with Indian Tribal Governments’).
Because this NPRM does not have tribal
implications and does not impose direct
compliance costs, the funding and
consultation requirements of Executive
Order 13175 do not apply.

E. Regulatory Flexibility Act and
Executive Order 13272

The Regulatory Flexibility Act (5
U.S.C. 601-611) requires each agency to
analyze regulations and proposals to
assess their impact on small businesses
and other small entities to determine
whether the rule or proposal will have
a significant economic impact on a
substantial number of small entities.
This NPRM imposes no new costs.
Therefore, FTA certifies that this
proposal does not require further
analysis under the Regulatory
Flexibility Act. FTA requests public
comment on whether the proposals
contained in this NPRM have a
significant economic impact on a
substantial number of small entities.

F. Unfunded Mandates Reform Act of
1995

This NPRM does not propose
unfunded mandates under the
Unfunded Mandates Reform Act of
1995. If the proposals are adopted into
a final rule, it will not result in costs of
$100 million or more (adjusted annually
for inflation), in the aggregate, to any of
the following: State, local, or Native
American tribal governments, or the
private sector.

G. Paperwork Reduction Act

This NPRM proposes no new
information collection requirements.

H. Regulation Identifier Number (RIN)

A regulation identifier number (RIN)
is assigned to each regulatory action
listed in the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Genter publishes the Unified
Agenda in April and October of each
year. The RIN number contained in the
heading of this document may be used
to cross-reference this action with the
Unified Agenda.
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I. Environmental Assessment

The National Environmental Policy
Act of 1969 (NEPA), as amended (42
U.S.C. 4321-4347), requires Federal
agencies to consider the consequences
of major federal actions and prepare a
detailed statement on actions
significantly affecting the quality of the
human environment. There are no
significant environmental impacts
associated with this NPRM.

J. Privacy Act

Anyone is able to search the
electronic form for all comments
received into any of our dockets by the
name of the individual submitting the
comments (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://dms.dot.gov.

List of Subjects in 49 CFR Part 661

Grant programs—transportation, Mass
transportation, Reporting and
recordkeeping requirements.

Amendment of 49 CFR Part 661

Accordingly, for the reasons described
in the preamble, part 661 of Title 49 of
the Code of Federal Regulations is
proposed to be amended as follows:

PART 661—[AMENDED]

1. The authority citation for part 661
is revised to read as follows:

Authority: 49 U.S.C. 5323(j) (formerly sec.
165, Pub. L. 97—424; as amended by sec. 337,
Pub. L. 100-17, sec. 1048, Pub. L. 102—-240,
sec. 3020(b), Pub. L. 105-178, and sec.
3023(i) and (k), P.L. 109-59); 49 CFR 1.51.

2. Revise §661.3 to read as follows:

§661.3 Definitions.

As used in this part:

Act means the Surface Transportation
Assistance Act of 1982 (Pub. L. 97—424),
as amended by the Safe, Accountable,
Flexible, Efficient Transportation Act: A
Legacy for Users (Pub. L. 109-59).

Administrator means the
Administrator of FTA, or designee.

Component means any article,
material, or supply, whether
manufactured or unmanufactured, that
is directly incorporated into the end
product at the final assembly location.

Contractor means:

(1) Any individual or other legal
entity that directly or indirectly (e.g.,
through an affiliate), submits bids or
offers for or is awarded, or reasonably
may be expected to submit bids or offers
for or be awarded, a federally funded

third party contract or subcontract
under a federally funded third party
contract; or, conducts business, or
reasonably may be expected to conduct
business, with an FTA grantee, as an
agent or representative of another
contractor; or

(2) Any party to a third party
government contract other than the
government.

End Product means:

(1) Any item subject to 49 U.S.C.
5323(j) that is to be acquired by a
grantee, as specified in the overall
project contract; or

(2) Any article, material, supply, or
system, whether manufactured or
unmanufactured, that is acquired for
public use under a federally funded
third party contract. A list of
representative end products is included
at Appendix A to this section.

FTA means the Federal Transit
Administration.

Grantee means any entity that is a
recipient of FTA funds.

Manufactured product means an item
produced as a result of manufacturing
process.

Manufacturing process means the
application of processes to alter the
form or function of materials or of
elements of the product in a manner
adding value and transforming those
materials or elements so that they
represent a new end product
functionally different from that which
would result from mere assembly of the
elements or materials.

Negotiated Procurement means a
contract awarded using other than
sealed bidding procedures

Rolling stock means transit vehicles
such as buses, vans, cars, railcars,
locomotives, trolley cars and buses, and
ferry boats, as well as vehicles used for
support services.

SAFETEA-LU means the Safe,
Accountable, Flexible, Efficient
Transportation Act: A Legacy for Users
(Pub. L. 109-59).

Subcomponent means any article,
material, or supply, whether
manufactured or unmanufactured, that
is one step removed from a component
in the fabrication process and that is
incorporated directly into a component.

United States means the several
States, the Commonwealth of Puerto
Rico, the District of Columbia, Guam,
American Samoa, the Virgin Islands,
and the Commonwealth of the Northern
Mariana Islands.

Appendix A to § 661.3—Representative End
Products

The following is a list of items, as specified
by grantees in third party contracts, which
are representative end products that are

subject to the requirements of Buy America.
This list is not exclusive.

(1) Rolling stock end products: All
individual items identified as rolling stock in
§661.3 (buses, vans, cars, railcars,
locomotives, trolley cars, ferry boats, as well
as vehicles used for support services); train
control equipment or systems;
communication equipment or systems;
traction power equipment or systems.

(2) Steel and iron end products: Products
and infrastructure projects made primarily of
steel or iron or involving track work,
including bridges; steel or iron structures;
running rail and contact rail; turnouts.

(3) Manufactured end products: Fare
collection equipment [non-system
equipment] or systems; computers and
computer systems; information, security, and
data processing equipment or systems; lifts,
hoists, and elevators; infrastructure projects
not made primarily of steel or iron, including
structures (terminals, depots, garages, and
bus shelters), ties and ballast; contact rail not
made primarily of steel or iron.

3. Revise §661.6 to read as follows:

§661.6 Certification requirements for
procurement of steel or manufactured
products.

If steel, iron, or manufactured
products (as defined in §§661.3 and
661.5 of this part) are being procured,
the appropriate certificate as set forth
below shall be completed and submitted
by each bidder or offeror in accordance
with the requirement contained in
§661.13(b) of this part.

Certificate of Compliance With Section
165(a)

The bidder or offeror hereby certifies that
it will comply with the requirements of
section 165(a) of the Surface Transportation
Assistance Act of 1982, as amended, and the
applicable regulations in 49 CFR part 661.

Date

Signature

Company Name

Title

Certificate for Non-Compliance With Section
165(a)

The bidder or offeror hereby certifies that
it cannot comply with the requirements of
section 165(a) of the Surface Transportation
Assistance Act of 1982, as amended, but it
may qualify for an exception to the
requirement pursuant to section 165 (b)(2) or
(b)(4) of the Surface Transportation
Assistance Act of 1982 and regulations in 49
CFR 661.7.

Date

Signature

Company Name

Title

4.In §661.7:

a. Revise paragraphs (b), (c)(1), and (d)
and add new paragraph (c)(3) to read as
set forth below; and

b. Amend appendix A to §661.7 by
removing paragraphs (b) and (c) and
adding new paragraph (b) to read as set
forth below.
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§661.7 Waivers.

* * * * *

(b) Under the provision of section
165(b)(1) of the Act, the Administrator
may waive the general requirements of
section 165(a) if the Administrator finds
that their application would be
inconsistent with the public interest. In
determining whether the conditions
exist to grant this public interest waiver,
the Administrator will consider all
appropriate factors on a case-by-case
basis, unless a general exception is
specifically set out in this part. When
granting a public interest waiver, the
Administrator, as delegated, shall issue
a detailed written statement justifying
why the waiver is in the public interest.
The Administrator shall publish this
justification in the Federal Register,
providing the public with a reasonable
period of time for notice and comment.

(C) * % %

(1) It will be presumed that the
conditions exist to grant this non-
availability waiver if no responsive and
responsible bid or offer is received
offering an item produced in the United
States.

* * * * *

(3) In those situations where materials
become unavailable after contract award
due to unforeseen circumstances
beyond the control of the contractor or
the grantee, the Administrator may grant
a non-availability waiver under this
paragraph (c), in any case in which a
contractor has originally certified
compliance with the Buy America
requirements in good faith, but can no
longer comply with its certification and
contractual obligations due to
commercial impossibility or
impracticability. In making such a
waiver request, the grantee will submit
evidence of the contractor’s good faith
and evidence justifying the post-award
waiver, such as information about the
origin of the product or materials,
invoices, or other relevant solicitation
documents to the FTA Chief Counsel, as
requested. In determining whether the
conditions exist to grant this post-award
non-availability waiver, the
Administrator will consider all
appropriate factors, including the status
of other bidders or offerors in the
procurement and the effect of any
waiver on them, on a case-by-case basis.

(d) Under the provision of section
165(b)(4) of the Act, the Administrator
may waive the general requirements of
section 165(a) if the Administrator finds
that the inclusion of a domestic item or
domestic material will increase the cost
of the contract between the grantee and
its supplier of that item or material by
more than 25 percent. The

Administrator will grant this price-
differential waiver if the amount of the
lowest responsive and responsible bid
or offer offering the item or material that
is not produced in the United States
multiplied by 1.25 is less than the
amount of the lowest responsive and
responsible bid or offer offering the item
or material produced in the United
States.

* * * * *

Appendix A to § 661.7—General Waivers

* * * * *

(b) Under the provisions of § 661.7 (b) and
(c) of this part, a general public interest
waiver from the Buy America requirements
applies to microprocessors, computers,
microcomputers, or software, or other such
devices, which are used solely for the
purpose of processing or storing data. This
general waiver does not extend to a product
or device which merely contains a
microprocessor or microcomputer and is not
used solely for the purpose of processing or
storing data.

* * * * *

5.In §661.9, revise paragraphs (b) and
(d) to read as follows:

§661.9 Application for waivers.

* * * * *

(b) A bidder or offeror who seeks to
establish grounds for an exception must
seek the exception, in a timely manner,
through the grantee.

* * * * *

(d) FTA will consider a request for a
waiver from a potential bidder, offeror,
or supplier only if the waiver is being
sought under § 661.7 (f) or (g) of this
part.

* * * * *

6.In §661.11, remove and reserve
paragraph (s) and add a new Appendix
D to read as follows:

§661.11 Rolling stock procedures.

* * * * *

Appendix D to § 661.11—Minimum
Requirements for Final Assembly

(a) Rail Cars: In the case of the
manufacture of a new, remanufactured, or
overhauled rail car, final assembly would
typically include, as a minimum, the
following operations: Installation and
interconnection of car bodies or shells,
propulsion control equipment, propulsion
cooling equipment, brake equipment, energy
sources for auxiliaries and controls, heating
and air conditioning, communications
equipment, pneumatic and electrical
systems, door systems, passenger seats,
passenger interiors, destination signs,
wheelchair lifts, motors, wheels, axles, and
gear units, suspensions, frames, and chassis;
the inspection and verification of all
installation and interconnection work; and
the in-plant testing of the stationary product
to verify all functions.

(b) Buses: In the case of a new,
remanufactured, or overhauled bus, final
assembly would typically include, at a
minimum, the installation and
interconnection of car bodies or shells, the
engine and transmission (drive train), axles,
chassis, and wheels, including the cooling
and braking systems; the installation and
interconnection of the heating and air
conditioning equipment; the installation of
pneumatic and electrical systems, door
systems, passenger seats, passenger grab rails,
destination signs, wheelchair lifts; and road
testing, final inspection, repairs and
preparation of the vehicles for delivery.

7. Revise §661.12 to read as follows:

§661.12 Certification requirement for
procurement of buses, other rolling stock
and associated equipment.

If buses or other rolling stock
(including train control,
communication, and traction power
equipment) are being procured, the
appropriate certificate as set forth below
shall be completed and submitted by
each bidder in accordance with the
requirement contained in Sec. 661.13(b)
of this part.

Certificate of Compliance With Section
165(b)(3)

The bidder or offeror hereby certifies that
it will comply with the requirements of
section 165(b)(3), of the Surface
Transportation Assistance Act of 1982, as
amended, and the regulations of 49 CFR
661.11.

Date

Signature

Company Name

Title

Certificate for Non-Compliance with Section
165(b)(3)

The bidder or offeror hereby certifies that
it cannot comply with the requirements of
section 165(b)(3) of the Surface
Transportation Assistance Act of 1982, as
amended, but may qualify for an exception
to the requirement consistent with section
165(b)(2) or (b)(4) of the Surface
Transportation Assistance Act, as amended,
and regulations in 49 CFR 661.7.

Date

Signature
Company Name

Title

7.In §661.13, revise paragraphs (b)
introductory text, (b)(1), (b)(2), and (c), add
new paragraph (b)(1)(i), and add and reserve
paragraph (b)(1)(ii) to read as follows:

§661.13 Grantee responsibility.
* * * * *

(b) The grantee shall include in its bid
or request for proposal (RFP)
specification for procurement within the
scope of this part an appropriate notice
of the Buy America provision. Such
specifications shall require, as a
condition of responsiveness, that the
bidder or offeror submit with the bid or
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offer a completed Buy America
certificate in accordance with §§661.6
or 661.12 of this part, as appropriate.

(1) A bidder or offeror who has
submitted an incomplete Buy America
certificate or an incorrect certificate of
noncompliance through inadvertent or
clerical error (but not including failure
to sign the certificate, submission of
certificates of both compliance and non-
compliance, or failure to submit any
certification), may submit to the FTA
Chief Counsel within ten (10) days of
bid opening of submission of a final
offer, a written explanation of the
circumstances surrounding the
submission of the incomplete or
incorrect certification in accordance
with 28 U.S.C. 1746, sworn under
penalty of perjury, stating that the
submission resulted from inadvertent or
clerical error. The bidder or offeror will
also submit evidence of intent, such as
information about the origin of the
product, invoices, or other working
documents. The bidder or offeror will
simultaneously send a copy of this
information to the FTA grantee.

(i) The FTA Chief Counsel may
request additional information from the
bidder or offeror, if necessary. The
grantee may not make a contract award
until the FTA Chief Counsel issues his/
her determination, except as provided
in §661.15(m).

(ii) [Reserved]

(2) In the case of a negotiated
procurement, a certification submitted
as part of an initial proposal may be
superseded by a subsequent
certification(s) submitted with a revised
proposal or offer. Compliance with the
Buy America requirements shall be
determined on the basis of the
certification submitted with the final
offer or final revised proposal. However,
where a grantee awards on the basis of
initial proposals without discussion, the
certification submitted with the initial
proposal will control.

(c) Whether or not a bidder or offeror
certifies that it will comply with the
applicable requirement, such bidder or
offeror is bound by its original
certification (in the case of a sealed
bidding procurement) or its certification
submitted with its final offer (in the case
of a negotiated procurement) and is not
permitted to change its certification
after bid opening or submission of a
final offer. Where a bidder or offeror
certifies that it will comply with the
applicable Buy America requirements,
the bidder, offeror, or grantee is not
eligible for a waiver of those
requirements, except as provided in
section 661.7(c)(3) in the case of a post-
award non-availability waiver.

8.In §661.15, revise paragraphs (a),
(b), (d), and (g) to read as follows:

§661.15 Investigation procedures.

(a) It is presumed that a bidder or
offeror who has submitted the required
Buy America certificate is complying
with the Buy America provision. A false
certification is a criminal act in
violation of 18 U.S.C. 1001.

(b) Any party may petition FTA to
investigate the compliance of a
successful bidder or offeror with the
bidder’s or offeror’s certification. That
party (“‘the petitioner”’) must include in
the petition a statement of the grounds
of the petition and any supporting
documentation. If FTA determines that
the information presented in the
petition indicates that the presumption
in paragraph (a) of this section has been
overcome, FTA will initiate an
investigation.

* * * * *

(d) When FTA determines under
paragraph (b) or (c) of this section to
conduct an investigation, it requests that
the grantee require the successful bidder
or offeror to document its compliance
with its Buy America certificate. The
successful bidder or offeror has the
burden of proof to establish that it is in
compliance. Documentation of
compliance is based on the specific
circumstances of each investigation, and
FTA will specify the documentation
required in each case.

* * * * *

(g) The grantee’s reply (or that of the
bidder or offeror) will be transmitted to
the petitioner. The petitioner may
submit comments on the reply to FTA
within 10 working days after receipt of
the reply. The grantee and the low
bidder or offeror will be furnished with
a copy of the petitioner’s comments, and
their comments must be received by
FTA within 5 working days after receipt
of the petitioner’s comments.

* * * * *

9. Revise §661.17 to read as follows:

§661.17 Failure to comply with
certification.

If a successful bidder or offeror fails
to demonstrate that it is in compliance
with its certification, it will be required
to take the necessary steps in order to
achieve compliance. If a bidder or
offeror takes these necessary steps, it
will not be allowed to change its
original bid price or the price of its final
offer. If a bidder or offeror does not take
the necessary steps, it will not be
awarded the contract if the contract has
not yet been awarded, and it is in breach
of contract if a contract has been
awarded.

10. Revise § 661.19 to read as follows:

§661.19 Sanctions.

A willful refusal to comply with a
certification by a successful bidder or
offeror may lead to the initiation of
debarment or suspension proceedings
under part 29 of this title.

11. Revise § 661.20 to read as follows:

§661.20 Rights of parties.

(a) A party adversely affected by an
FTA action under this subsection shall
have the right to seek review under the
Administrative Procedure Act (APA), 5
U.S.C. section 702 et seq.

(b) Except as provided in paragraph
(a) of this section, the sole right of any
third party under the Buy America
provision is to petition FTA under the
provisions of § 661.15 of this part. No
third party has any additional right, at
law or equity, for any remedy including,
but not limited to, injunctions, damages,
or cancellation of the Federal grant or
contracts of the grantee.

Issued in Washington, DC this 18th day of
November, 2005.

David B. Horner,
Acting Deputy Administrator.

[FR Doc. 05-23323 Filed 11-22—-05; 11:43
am|

BILLING CODE 4910-57-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[1.D. 111505C]

Fisheries off West Coast States and in
the Western Pacific; Bottomfish
Fisheries; Overfishing Determination
on Bottomfish Multi-Species Stock
Complex; Hawaiian Archipelago

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of intent to prepare a
supplemental environmental impact
statement; notice of scoping meetings;
request for comment.

SUMMARY: Pursuant to the National
Environmental Policy Act (NEPA) and
regulations published by the Council on
Environmental Quality (40 CFR part
1505), NMFS, in coordination with the
Western Pacific Fishery Management
Council (Council), is preparing a
Supplemental Environmental Impact
Statement (SEIS). The SEIS will
supplement the Final Environmental
Impact Statement (FEIS) Bottomfish and
Seamount Groundfish Fishery of the
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Western Pacific Region. The SEIS will
analyze a range of alternatives to end
overfishing in the bottomfish species
complex in the Hawaiian Archipelago.

DATES: Public scoping meetings will be
held: January 9, 2006, in Hilo, HI;
January 10, 2006 in Kona, HI; January
11, 2006, in Kahului, HI; January 12,
2006 in Honolulu, HI; and January 13,
2006 in Lihue, HI. See SUPPLEMENTARY
INFORMATION for specific times and
locations of hearings. Comments on the
issues, range of alternatives, and
impacts that should be analyzed in the
SEIS must be received by January 16,
2006.

ADDRESSES: Submit written comment or
requests to be added to the mailing list
for this SEIS to William L. Robinson,
Regional Administrator, NMFS, Pacific
Islands Region, 1601 Kapiolani Blvd.,
Suite 1110, Honolulu HI 96814; or to
Kitty Simonds, Executive Director,
Council, 1164 Bishop St. Suite 1400,
Honolulu, HI 96813. Comments or
requests may also be sent via facsimile
(fax) to the Pacific Islands Regional
Office at (808) 973—2941 or to the
Council at (808) 522—-8228. You may
also submit comments via email at
PirBottomfishNOI@noaa.gov or through
the Federal eRulemaking Portal at
http://www.regulations.gov. The
Council’s scoping document on the
overfishing determination for the
bottomfish species complex in the
Hawaiian Archipelago may also be
obtained from the Council’s office at the
address above or via the Internet at
http://www.wpcouncil.org.

FOR FURTHER INFORMATION CONTACT:
William L. Robinson, Regional
Administrator, NMFS, (808) 973—2937
or Kitty Simonds, Executive Director,
Council, (808) 522-8220.

SUPPLEMENTARY INFORMATION: The
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) requires the
Secretary of Commerce to report
annually on the status of fisheries
within each regional fishery
management council’s geographical area
of authority (16 U.S.C. 1854(e)(1)).
According to the guidelines for National
Standard 1 of the Magnuson-Stevens
Act (50 CFR 600.310), fishery stock
status is assessed with respect to two
status determination criteria, one of
which is used to determine whether a
stock is overfished and the second of
which is used to determine whether the
stock is subject to overfishing. A stock
is subject to overfishing if the fishing
mortality rate exceeds the maximum
fishing mortality threshold (MFMT) for
one year. The MFMT for particular

stocks are specified in fishery
management plans.

According to Amendment 6
Supplement to the Fishery Management
Plan for the Bottomfish and Seamount
Groundfish Fisheries of the Western
Pacific Region (Bottomfish FMP),
effective July 3, 2003 (68 FR 46112,
August 5, 2003), the MFMT for
bottomfish stock complexes managed
under the Bottomfish FMP would be
exceeded if the fishing mortality rate
exceeded the rate associated with
maximum sustainable yield (MSY). The
most recent assessment of the
bottomfish species complex presented
in Appendix 5 of the Bottomfish and
Seamount Groundfish Fisheries of the
Western Pacific Region 2003 Annual
Report indicated that, based on data
through 2002, fishing effort (proxy for
fishing mortality) exceeded the rate
associated with MSY.

Appendix 5 in the 2003 Annual
Report indicates that the main Hawaiian
islands (MHI) is where the excessive
fishing mortality problem occurs. The
Northwestern Hawaiian Islands (NWHI)
bottomfish fishery is managed under an
Bottomfish FMP-authorized limited
entry program, separated into two
limited entry zones (Hoomalu and Mau).
In 2004, nine vessels participated in the
NWHI bottomfish fishery. In contrast,
the MHI is an open access fishery
regulated by the State of Hawaii with
over 3,700 vessels registered with the
State of Hawaii to fish for bottomfish.
Therefore, it is likely that reducing
fishing mortality in the MHI would be
the most effective means to end
overfishing in the Hawaiian
Archipelago.

On May 27, 2005, the Pacific Islands
Regional Administrator, NMFS, notified
the Council that NMFS had determined
that the bottomfish species complex
around the Hawaiian Archipelago to be
in a state of overfishing (70 FR 34552,
June 14, 2005). Section 304 (e) (3) of the
Magnuson-Stevens Act states that
“[wlithin one year of an identification
[of overfishing] . . . the appropriate
Council . . . shall prepare a fishery
management plan, plan amendment, or
proposed regulations for the fishery . .

. to end overfishing in the fishery . . .

As required by the Magnuson-Stevens
Act, the Council is required to prepare
and submit to NMFS a fishery
management plan amendment to end
overfishing of the bottomfish complex
around the Hawaiian Archipelago.

Significant issues to be analyzed in
the SEIS will include, but will not
necessarily be limited to, effects on
targeted species, bycatch, federally
listed threatened and endangered

species, Hawaii state fishery
management policies, fishing for
bottomfish in State waters, incidental
catch of bottomfish species in other
fisheries, and essential fish habitat.
Other issues will be health and safety,
water quality, environmental justice,
cultural and socio-economic, and any
other issues identified through scoping
and public involvement.

Alternatives that may be considered
in detail in the SEIS are likely to
include, but will not necessarily be
limited to:

Alternative 1: No Action: In 1998 the
State of Hawaii created bottomfish
closed areas to reduce effort in the MHL
The closure applied to seven deep water
bottomfish species (onaga, ehu, gindai,
kalekale, hapuupuu, opakapaka, and
lehi) commonly targeted using deep
handline gear. Since 1998 a consistent
downward trend in effort has occurred
in the bottomfish fishery in the MHL
This alternative continues to support
those closed areas which extend into
Federal waters.

Alternative 2: Alternative 2 would
overlay Federal closures on the State of
Hawaii’s Restricted Fishing Areas in
Federal waters. This action would
provide for Federal enforcement of the
closures in addition to current State of
Hawaii’s enforcement.

Alternative 3: This alternative would
close the Federal waters around Penguin
and Middle Banks to bottomfishing.
This alternative would prohibit the
targeting of, the landing of, and the sale
of the seven deep slope bottomfish
species identified in Alternative 1 from
Penguin and Middle Banks. The closure
would apply to all recreational and
commercial vessels.

Alternative 4: Alternative 4 would
create a MHI bottomfish fishery seasonal
closure. This alternative would prohibit
the targeting of, the landing of, and the
sale of the seven deep slope bottomfish
species identified in Alternative 1 from
the MHI. Closure would apply to all
recreational and commercial vessels.
Under this alternative, the federally
permitted NWHI bottomfish fishery will
remain open during MHI closures.

Alternative 5: This alternative would
establish total allowable catch for all
commercial fishing boats in the MHI.

Alternative 6: This alternative would
establish individual fishing quotas for
all commercial fishing boats in the MHIL
Recreational vessels would continue to
be subject to the catch limits established
by the State of Hawaii.

Alternative 7: This alternative
combines the use of seasonal closures
(Alternative 4) and individual fishing
quotas (Alternative 6) for commercial
vessels during the seasonal closure.
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Alternative 8: This alternative
combines use of seasonal closures
(Alternative 4) and a partial closure of
Penguin Banks (Alternative 3).

The public is invited to assist in
developing the scope of alternatives to
be analyzed, and to provide other
relevant information on the subject of
ending overfishing of this complex.

Dates, Times, and Locations for Public
Scoping Meetings

1. Hilo, HI — Monday, January 9, 2006,
from 6—9 p.m. at the University of
Hawaii-Hilo Campus Center, 200 W.
Kawili St., Hilo, Hawaii 96720;

2. Kona, HI — Tuesday, January 10,
2006, from 6-9 p.m. at the King
Kamehameha Hotel, 75-5660 Palani
Rd., Kona, HI 96740;

3. Maui, HI — Wednesday, January 11,
2006, from 6-9 p.m. at the Maui Beach
Hotel, 170 Kaahumanu Ave., Kahului,
HI 96732;

4. Oahu, HI — Thursday, January 12,
2006, from 6-9 p.m. at the Ala Moana
Hotel, 410 Atkinson Dr., Honolulu, HI
96815;

5. Kauai, HI — Friday, January 13,
2006, from 6-9 p.m. at Chiefess
Kamakahelei Middle School, 4431
Nuhou St., Lihue, HI 96766.

To receive a copy of the Draft SEIS,
please provide your name and address
in writing to the point of contact
identified in this notice. An electronic
version of the Draft SEIS, when
completed, will also be available by
internet at the following sites: http://
swr.nmfs.noaa.gov/pir or at
www.wpcouncil.org. or

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Kitty M. Simonds,
808-522-8220 (voice) or 808—522—8226
(fax), at least five days prior to the
meeting date.

Authority: 16 U.S.C. 1801 et seq.

Dated: November 21, 2005.
Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 05-23363 Filed 11-25-05; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[I.D. 112205A]

Western Pacific Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting and
public hearings.

SUMMARY: The Western Pacific Fishery
Management Council (Council) will
hold its 130t meeting to consider and
take action on fishery ecosystem plans
for the Western Pacific Region. The
Council will also hold public hearings
throughout Hawaii the week prior to its
130th meeting, as well as during the
130t meeting.

DATES: The 130t Council meeting and
the public hearings will be held
December 20, 2005, and December 12—
15, 2005, respectively. For specific
dates, times and locations of the public
hearings, and the agenda for the 130th
Council meeting, see SUPPLEMENTARY
INFORMATION.

ADDRESSES: The 130t Council meeting
will be held at the Council’s office, 1164
Bishop Street, Suite 1400, Honolulu, HI
96813. The 130t Council meeting
telephone conference call-in-number is:
(866)867—8289, passcode 1683776. For
Guam and International Participants,
the call-in-number is: (813)376-1442,
passcode 1683776.

The public hearings will held in Hilo,
HI; Kailua-Kona, HI; Lihue, HI; Kahului,
HI; and Honolulu, HI. For specific dates,
times and locations, see SUPPLEMENTARY
INFORMATION.

FOR FURTHER INFORMATION CONTACT:
Kitty M. Simonds, Executive Director;
telephone: (808)522-8220; FAX:
(808)522-8226.

SUPPLEMENTARY INFORMATION:

Background Information

The Western Pacific Fishery
Management Council has recently
initiated a shift towards ecosystem
approaches to fisheries management by
drafting place-based fishery ecosystem
plans (FEPs)to amend and reorganize
the existing species-based fishery
management plans (FMPs). The draft
FEPs include the: (a) American Samoa
Archipelago FEP, (b) Hawaii
Archipelago FEP, (c) Mariana
Archipelago FEP, (d) Pacific Pelagic

FEP, and e) Pacific Remote Island Areas
FEP.

Recognizing that implementation of a
successful ecosystem approach to
fisheries management will require
incremental steps as well as broad
public and governmental agency
collaboration, these FEPs lay the
institutional framework on which
further fisheries ecosystem management
measures will be built. Pending final
action by the Council and the approval
of the FEPs by the Secretary of
Commerce, the current FMP regulations
will be reorganized and consolidated
into place-based regulations specific to
each FEP area however, no substantive
changes to current regulations will
occur at this reorganization stage.

In October and November 2005,
public hearings on the draft FEPs were
conducted throughout the Western
Pacific Region in the following areas:
Tutuila, AS; Saipan, CNMI; Tinian,
CNMI; Rota, CNMI; Honolulu, HI; and
Tumon Bay, GU. At the 129th Council
meeting held November 8-11, 2005, in
Tumon Bay, Guam, the Council
recommended to tentatively adopt the
draft FEPs and to consider final
approval at the next Council meeting.

130th Council Meeting Agenda

Tuesday December 20, 2005, 12 noon
Hawaii Standard Time

1. Introductions
2. Approval of Agenda
3. Western Pacific Fishery Ecosystem
Plans
A. Final Action on FEP Objectives
B. Final Action on FEP Boundaries
C. Final Action FEP Management Unit
Species designations
D. Final Action on Structure of
Council Advisory Bodies
E. Final Action on Regional and
International Coordination and
Community Participation
4. Public Hearing
5. Council Discussion and Action
6. Update on Hawaii Bottomfish
Overfishing
7. Other Business

Dates, Times, and Locations of Public
Hearings

(1) Hilo, HI — Monday, December 12,
2005, from 6-9 p.m. at the University of
Hawaii-Hilo Campus Center, 200 W.
Kawili St., Hilo, HI 96720;

(2) Kailua-Kona, HI — Tuesday,
December 13, 2005, from 6—9 p.m. at the
King Kamehameha Hotel, 75-5660
Palani Rd., Kona, HI 96740;

(3) Kauai, HI - Wednesday, December
14, 2005, from 6-9 p.m. at Chiefess
Kamakahelei Middle School, 4431
Nuhou St., Lihue, HI 96766.
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(4) Maui, HI — Thursday, December
15, 2005, from 6—9 p.m. at the Maui
Beach Hotel, 170 Kaahumanu Ave.,
Kahului, HI 96732;

(5) Oahu, HI — Tuesday, December 20,
2005, at 12 noon at the 130th Council
meeting at the Council’s office, 1164
Bishop St., Ste. 1400, Honolulu, HI
96813,

Although non-emergency issues not
contained in this agenda may come
before the Council for discussion, those
issues may not be the subject of formal
Council action during its 130th meeting.

Council action will be restricted to those
issues specifically listed in this
document and any issue arising after
publication of this document that
requires emergency action under section
305(c) of the Magnuson-Stevens Fishery
Conservation and Management Act,
provided the public has been notified of
the Council’s intent to take final action
to address the emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.

Requests for sign language
interpretation or other auxiliary aids
should be directed to Kitty M. Simonds,
(808)522-8220 (voice) or (808)522—8226
(fax), at least 5 days prior to the meeting
date.

Authority: 16 U.S.C. 1801 et seq.
Dated: November 22, 2005.
Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 05-23364 Filed 11-25-05; 8:45 am)]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

[Docket No. DA-06—-02]

Notice of Request for Extension and
Revision of a Currently Approved
Information Collection

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), this notice
announces the Agricultural Marketing
Service’s (AMS) intention to request an
extension for and revision of a currently
approved information collection for the
Regulations Governing the Inspection
and Grading Services of Manufactured
or Processed Dairy Products and the
Certification of Sanitary Design and
Fabrication of Equipment Used in the
Slaughter, Processing, and Packaging of
Livestock and Poultry Products.

DATES: Comments received by January
27, 2006 will be considered.

ADDITIONAL INFORMATION OR COMMENTS:
Contact Reginald L. Pasteur, USDA/
AMS/Dairy Programs, Dairy
Standardization Branch, Room 2746-
South Building, 1400 Independence
Avenue, SW., Washington, DC 20250—
0230; Tel: (202) 720-7473, Fax: (202)
720-2643 or via e-mail at
reginald.pasteur@usda.gov.

SUPPLEMENTARY INFORMATION:

Title: Reporting Requirements Under
Regulations Governing the Inspection
and Grading Services of Manufactured
or Processed Dairy Products.

OMB Number: 0581-0126.

Expiration Date of Approval: August
31, 2006.

Type of Request: Extension and
revision of a currently approved
information collection.

Abstract: The dairy grading program
is a voluntary user fee program
authorized under the Agricultural
Marketing Act (AMA) of 1946 (7 U.S.C.
1621 et seq.). The regulations governing
inspection and grading services of
manufactured or processed dairy
products are contained in 7 CFR part 58.
In order for a voluntary inspection form
to perform satisfactorily, there must be
written requirements and rules for both
Government and industry. The
information requested is used to
identify the product offered for grading;
to identify a request from a
manufacturer of equipment used in the
dairy, meat or poultry industries for
evaluation regarding sanitary design and
construction; to identify and contact the
party responsible for payment of the
inspection, grading or equipment
evaluation fee and expense; and to
identify applicants who wish to be
authorized to display official
identification on product packaging
materials, equipment, utensils, or on
descriptive or promotional materials.

Estimate of Burden: Public reporting
burden for this record keeping is
estimated to average .0585 hours per
response.

Respondents: Distributors,
manufacturers, and packers of butter
and cheese. Manufacturers of processing
equipment used in the dairy, meat and
poultry industries.

Estimated Number of Respondents:
400.

Estimated Total Annual Burden on
Respondents: 360.

Comments are invited on: (1) Whether
the proposed collection of the
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(2) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information including the validity of
the methodology and assumptions used;
(3) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.
Comments should reference OMB No.
0581-0126 and the Dairy Inspection and
Grading Program and be sent to the

Office of the Deputy Administrator,
USDA/AMS/Dairy Programs, Room
2968-S, 1400 Independence Avenue,
SW., Washington, DC 20090-6456.
Comments should reference the docket
number and the date and page number
of this issue of the Federal Register. All
comments received will be available for
public inspection during regular
business hours at the same address.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
become a matte of public record.

Authority: 7 U.S.C 1621-1627.
Dated: November 21, 2005.
Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. 05-23328 Filed 11-25-05; 8:45 am]
BILLING CODE 3410-02-M

DEPARTMENT OF AGRICULTURE
Farm Service Agency

U.S. Warehouse Act Fees

AGENCY: Farm Service Agency, USDA.
ACTION: Notice.

SUMMARY: This notice sets forth a
schedule increasing the annual
operational fee warehouse operators are
charged under the United States
Warehouse Act (USWA). This action is
needed to increase revenue to cover
operational costs projected for
operations under the USWA in fiscal
year 2006. This notice does not change
any of the other various license or
inspection fees charged under the
USWA.

DATE: Effective Date: January 1, 2006.
FOR FURTHER INFORMATION CONTACT:
Roger Hinkle, USWA Program Manager,
Warehouse and Inventory Division,
Farm Service Agency (FSA), United
States Department of Agriculture
(USDA), 1400 Independence Avenue,
SW., STOP 0553, Washington, DC
20250-0553, telephone: (202) 720-7433;
FAX: (202) 690-3123; e-mail:
Roger.Hinkle@usda.gov. Persons with
disabilities who require alternative
means for communication (Braille, large
print, audiotape, etc.) should contact
USDA’s TARGET Center at (202) 720—
2600 (voice and TDD).

SUPPLEMENTARY INFORMATION: The
Secretary of Agriculture has the
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authority to license public warehouses
and assess warehouse operator fees
under the USWA (7 U.S.C. 241 et seq.)
Warehouse operators licensed under the
USWA understand that fees will be
imposed to cover the costs of
administering the program. Specifically,
section 4 of the USWA (7 U.S.C. 243)
and the regulations issued pursuant to
the USWA, located at 7 CFR part 735,
mandate the imposition of fees for
USWA-licensed warehouses. The
USWA provides for licensing of public
warehouse operators that are in the
business of storing agricultural
products; examination of such federally-
licensed warehouses, issuance of
regulations governing the establishment
and maintenance of electronic systems,
and collection of fees to sustain the
USWA warehouse licensing and
examination programs. FSA is raising
USWA annual operational fees charged
to licensed warehouses in order to
assure the recovery of operational costs

projected for USWA activities in fiscal
year 2006. The fiscal year 2006 fee
adjustment reflects a 5.0 percent
increase in the annual fees. Other
license and inspection fees charged
under the USWA are not currently being
increased.

USWA fees vary by type of warehouse
and were last amended effective October
1, 2000, (65 FR 39347, June 26, 2000).
None of the fee increases for any
particular type of warehouse exceeded
2.0 percent, and such fees varied based
on FSA’s direct costs with respect to
warehouse examinations for that type of
warehouse. The schedule below sets out
all of the relevant fees and charges for
licensing and examination and reflects
the increased annual fees noted above.

COTTON
[In bales]

USWA Schedule for License, Inspection
and Annual Operational Fees To Be
Paid by Warehouse Operators

Warehouse and Service License Fees

The fee for original issuance,
reissuance, or duplication of a license
for cotton, grain, tobacco, wool, dry
beans, nut, sweeteners, and cottonseed
is $80 for each license issued. The fee
charged to license individuals to
inspect, sample, grade, classify, or
weigh commodities is $35 for each
service license issued.

Warehouse Annual and Inspection Fees

These fees are shown in the following
tables by agricultural product.
Inspection fees are assessed for each
original examination or inspection, or
reexamination or reinspection for
modification of an existing license.
Annual fees are assessed independently
of the inspection and license fees set
forth in the preceding paragraph.

Licensed capacity

Annual fee for
each warehouse
location with a
CCC storage

Annual fee for
each warehouse
location without a

CCC storage

agreement agreement
1-20,000 ........ $585 $1,170
20,001-40,000 ... 770 1,540
40,001-60,000 ... 940 1,880
60,001-80,000 ...... 1,180 2,360
80,001-100,000 ....... 1,470 2,940
100,001-120,000 ..... 1,760 3,520
120,001-140,000 ..... 2,055 4,110
140,001-160,000 ..... 2,350 4,700
TB0,00T4 e e e e s a e sa e s e sne e *2,350 **4,700

*Plus $60 per 5,000 bale capacity above 160,000 bales or fraction thereof.
**Plus $115 per 5,000 bale capacity above 160,000 bales or fraction thereof.

but in no case less than $170 nor more
than $1,700.

Inspection fees will be charged at the
rate of $17 for each 1,000 bales of
licensed capacity, or fraction thereof,

GRAIN
[In bushels]

Licensed capacity

Annual fee for
each warehouse
location with a
CCC storage

Annual fee for
each warehouse
location without a

CCC storage

agreement agreement
T=150,000 ..ot e e e a e e s $155 $310
150,001-250,000 310 620
250,001-500,000 455 910
500,001-750,000 615 1,230
750,001=1,000,000 .....ooiiiiiiiiiiiii e b e e a s e e 765 1,530
1,000,001-1,200,000 920 1,840
1,200,001-1,500,000 .. 1,070 2,140
1,500,001-2,000,000 .. 1,220 2,440
2,000,001-2,500,000 .. 1,375 2,750
2,500,001-5,000,000 .. 1,525 3,050
5,000,001-7,500,000 1,685 3,370
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GRAIN—Continued
[In bushels]

Licensed capacity

Annual fee for
each warehouse
location with a
CCC storage

Annual fee for
each warehouse
location without a

CCC storage

agreement agreement
7,500,001=10,000,000 ......coiiiiiiiiieiie i e e s 1,840 3,680
10,000,007 4 i e e e e S e E e e a e s b e e s b b e e sae e e s an e s s ban e sban e aae *1,840 ** 3,680

*Plus $50 per million bushels above 10,000,000 or fraction thereof.
**Plus $95 per million bushels above 10,000,000 or fraction thereof.

but in no case less than $170 nor more
than $1,700.

Inspection fees will be charged at the
rate of $17 for each 10,000 bushels of
licensed capacity, or fraction thereof,

NuUTS
[In short tons]

Licensed capacity

8T O

4,501-7,500 ...
7,501-15,000
15,001-22,500
22,501-30,000
30,001-36,000 ...
36,001-45,000 ...
45,001-60,000
60,001-75,000
75,001-150,000
150,001-225,000

D05, 0014 oo

Annual fee for Annual fee for
each warehouse | each warehouse
location with a location without a
CCC storage CCC storage
agreement agreement
$250 $500
410 820
580 1,160
745 1,490
905 1,810
1,060 2,120
1,220 2,440
1,375 2,750
1,635 3,070
1,690 3,380
1,840 3,680
*1,995 **3,990

*Plus $11 per 100 short tons above 225,000 short tons or fraction thereof.
**Plus $19 per 100 short tons above 225,000 short tons or fraction thereof.

Inspection fees will be charged at the
rate of $8.50 for each 100 short tons of
licensed capacity, or fraction thereof of
peanuts and $15 for each 1,000
hundredweight, or fraction thereof, of
other nuts, but in no case less than $170
nor more than $1,700.

DRY BEANS
(In hundredweight)

Licensed capacity Annual fee
100-90,000 ....ccevvvevrreennee. $840
90,001-150,000 ................ 1,170
150,001-300,000 1,520
300,001-450,000 1,855
450,001-600,000 " 2,185
600,001-720,000 .............. 2,515
720,001-900,000 .............. 2,860
900,001-1,200,000 ..... " 3,200
1,200,001-1,500,000 ........ 3,525
1,500,001-3,000,000 ........ 3,860
3,000,001+ ..ooverreerenrereenns *4,200

*Plus $1.40 per 1,000 hundredweight above
3,000,000 or fraction thereof.

Inspection fees will be charged at the
rate of $17 for each 1,000

hundredweight of licensed capacity, or
fraction thereof, but in no case less than
$170 nor more than $1,700.

Tobacco and Wool (Currently Inactive)

Annual fee: $17 for each 100,000
pounds of licensed capacity, or fraction
thereof, but in no case less than $680.

Inspection fee: $17 for each 100,000
pounds of licensed capacity, or fraction
thereof, but in no case less than $170
nor more than $1,700.

Sweeteners

Annual fee: $6.50 for each 5,000
gallons of liquid or 55,000 pounds of
dry capacity, or fraction thereof, but in
no case less than $680.

Inspection fee: $6.50 for each 5,000
gallons of liquid or 55,000 pounds of
dry capacity, or fraction thereof, but in
no case less than $170 nor more than
$1,700.

Cottonseed

Annual fee: $17 for each 1,000 short
tons of licensed capacity, or fraction
thereof, but in no case less than $680.

Inspection fee: $17 for each 1,000
short tons of licensed capacity, or
fraction thereof, but in no case less than
$170 nor more than $1,700.

Signed in Washington, DC, on November
16, 2005.

Teresa C. Lasseter,

Administrator, Farm Service Agency.

[FR Doc. 05-23353 Filed 11-25-05; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE
Forest Service

Notice of Lewis and Clark County
Advisory Committee Meeting

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: Pursuant to the authorities in
the Federal Advisory Committee Act
(Pub. L. 92—-463) and under the Secure
Rural Schools and Community Self-
Determination Act of 2000 (Pub. L. 106—
393) the Helena National Forest’s Lewis
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and Clark County Resource Advisory
Committee will meet on Monday
December 12 from 3 p.m. until 6 p.m.
in Helena, Montana, for its second
business meeting. The meeting is open
to the public.

DATES: Monday, December 12, 2005.

ADDRESSES: The meeting will be held in
the conference room at the Helena
Chamber of Commerce, 225 Cruse
Avenue, Helena, MT 59601.

FOR FURTHER INFORMATION CONTACT:
Duane H. Harp, Designated Forest
Official (DFO), District Ranger, Helena
Ranger District, Helena National Forest,
at (406) 449-5490.

SUPPLEMENTARY INFORMATION: Agenda
topics for this meeting include
administrative information for members
and public comment as authorized
under Title II of Public Law 106-393. If
the meeting location is changed, notice
will be posted in local newspaper,
including the Helena Independent
Record.

Dated: November 21, 2005.
Sharon A. Scott,

Acting District Ranger, Helena National
Forest.

[FR Doc. 05—23358 Filed 11-25-05; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Notice of Southwest Idaho Resource
Advisory Committee Meeting.

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: Pursuant to the authorities in
the Federal Advisory Committee Act
(Pub. L. 92—463) and under the Secure
Rural Schools and Community Self-
Determination Act of 2000 (Pub. L. 106—
393), the Boise and Payette National
Forests’ Southwest Idaho Resource
Advisory Committee will conduct a
business meeting, which is open to the
public.

DATES: Tuesday, November 29, 2005,
beginning at 10:30 a.m.

ADDRESSES: Idaho Counties Risk
Management Program Building, 3100
South Vista Avenue, Boise, Idaho.
SUPPLEMENTARY INFORMATION: Agenda
topics will include review and approval
of project proposals, and is an open
public forum.

FOR FURTHER INFORMATION CONTACT:
Doug Gochnour, Designated Federal
Officer, at 208—392—-6681 or e-mail
dgochnour@fs.fed.us.

Dated: November 21, 2005.
Richard A. Smith,
Forest Supervisor, Boise National Forest.
[FR Doc. 05-23360 Filed 11-25-05; 8:45 am)]
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-351-806]

Silicon Metal from Brazil: Notice of
Rescission of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: November 28, 2005.
FOR FURTHER INFORMATION CONTACT:
Maisha Cryor, telephone: (202) 482—
5831; Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14TH
Street and Constitution Ave., NW,
Washington, DC 20230.
SUPPLEMENTARY INFORMATION:

Background

On July 1, 2005, the Department of
Commerce (Department) published in
the Federal Register a notice of
“Opportunity to Request Administrative
Review” of the antidumping duty order
on silicon metal from Brazil for the
period of review (POR) July 1, 2004,
through June 30, 2005. See
Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation; Opportunity to Request
Administrative Review, 70 FR 38099
(July 1, 2005). On July 29, 2005, Globe
Metallurgical Inc., and Elkem Metals
Company, producers of the domestic
like product and interested parties in
this proceeding, submitted timely
requests that the Department conduct an
administrative review of the
antidumping duty order on silicon
metal from Brazil for the POR covering
Camargo Correa Metais S.A. (CCM),
Ligas de Aluminio S.A. (LIASA), and
Companhia Ferroligas de Minas Gerais-
minasligas (Minasligas). The
Department initiated an administrative
review for CCM, LIASA, and Minasligas
in August 2005. See Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Request for
Revocation in Part, 70 FR 51009 (August
29, 2005). On September 1, 2005, the
Department released the antidumping
duty questionnaire to CCM, LIASA, and
Minasligas. On September 2, 2005, in
response to the Department’s
antidumping questionnaire, CCM,
LIASA, and Minasligas submitted letters

certifying that they had no sales or
exports of subject merchandise to the
United States during the POR. See
Letters from CCM, LIASA, and
Minasligas, regarding the ‘“Fourteenth
Administrative Review of Silicon Metal
from Brazil” (September 2, 2005).

On October 19, 2005, the Department
issued a memorandum stating that it
had confirmed CCM, LIASA, and
Minasligas’ statements with U.S.
Customs and Border Protection (CBP)
and that it intended to rescind the
administrative review. See
Memorandum to Holly A. Kuga, Senior
Office Director, AD/CVD Operations,
Office 4, through Mark Manning, Acting
Program Manager, AD/CVD Operations,
Office 4, from Maisha Cryor, Analyst,
AD/CVD Operations, Office 4, regarding
“Rescission of the Antidumping Duty
Administrative Review of Silicon Metal
from Brazil for the Period of Review July
1, 2004, through June 30, 2005,” dated
October 19, 2005 (Rescission
Memorandum). The Rescission
Memorandum was released to all
interested parties, who were invited to
comment on the Department’s intent to
rescind the administrative review. Id.
The Department did not receive
comments from any interested party.

Scope of the Order

The merchandise covered by this
order is silicon metal from Brazil
containing at least 96.00 percent but less
than 99.99 percent silicon by weight.
Also covered by this order is silicon
metal from Brazil containing between
89.00 and 96.00 percent silicon by
weight but which contains more
aluminum than the silicon metal
containing at least 96.00 percent but less
than 99.99 percent silicon by weight.
Silicon metal is currently provided for
under subheadings 2804.69.10 and
2804.69.50 of the Harmonized Tariff
Schedule of the United States (HTSUS)
as a chemical product, but is commonly
referred to as a metal. Semiconductor
grade silicon (silicon metal containing
by weight not less than 99.99 percent
silicon and provided for in subheading
2804.61.00 of the HTSUS) is not subject
to the order. Although the HTSUS item
numbers are provided for convenience
and for customs purposes, the written
description remains dispositive.

Rescission of Administrative Review

In accordance with section
351.213(d)(3) of the Department’s
regulations, and consistent with our
practice, we are rescinding this review
because CCM, LIASA, and Minasligas
were the only companies for which a
review was requested and none of these
companies had sales or exports of
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subject merchandise during the POR.
See Certain Welded Carbon Steel Pipe
and Tube from Turkey: Final Results
and Partial Rescission of Antidumping
Administrative Review, 63 FR 35190,
35191 (June 29, 1998).

Administrative Protective Orders

This notice also serves as a reminder
to parties subject to administrative
protective orders (APOs) of their
responsibility concerning the return or
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305. Timely written
notification of the return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a violation that
is subject to sanction.

This notice is published in
accordance with section 751(a)(1) of the
Tariff Act of 1930, as amended, and 19
CFR 351.213(d)(4).

Dated: November 19, 2005.

Stephen J. Claeys,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. E5-6580 Filed 11-25-05; 8:45 am]
BILLING CODE 3510-DS-S

Dated: November 21, 2005.
J. Marc Chittum,

Designated Federal Officer, U.S. Travel and
Tourism Advisory Board.

[FR Doc. 05-23422 Filed 11-23-05; 1:03 pm]
BILLING CODE 3510-DR-P

Dated: November 22, 2005.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E5-6554 Filed 11-25-05; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 112205D]

Mid-Atlantic Fishery Management
Council (MAFMC); Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

DEPARTMENT OF COMMERCE
International Trade Administration

United States Travel and Tourism
Advisory Board

AGENCY: International Trade
Administration, U.S. Department of
Commerce.

ACTION: Notice of the postponement of
an open meeting.

SUMMARY: To provide additional
information regarding a Federal
Register notice published November 14,
2005, Volume 70, Number 218,
regarding the United States Travel and
Tourism Advisory Board (“Board”)
intent to hold a meeting on December 1,
2005, in New Orleans, Louisiana, to
discuss topics related to the travel and
tourism industry. The meeting has been
postponed and will be rescheduled.

Date: TBA.
Time: TBA.
Address: TBA.

FOR FURTHER INFORMATION CONTACT: J.
Marc Chittum, U.S. Travel and Tourism
Advisory Board, Room 4043, 1401
Constitution Avenue, NW., Washington,
DC 20230, telephone 202—-482-1124,
Marc.Chittum@mail.doc.gov.

SUMMARY: The Trawl Survey Advisory
Panel, composed of representatives from
the National Marine Fisheries Service’s
Northeast Fisheries Science Center
(NEFSC), the Mid-Atlantic Fishery
Management Council (MAFMCQ), the
New England Fishery Management
Council (NEFMC), and several
independent scientific researchers, will
hold a public meeting.

DATES: December 14, 2005, from 12 p.m.
to 5 p.m. and December 15, 2005, from
8:30 a.m. to 3:30 p.m.

ADDRESSES: The meeting will be held at
the Sheraton Four Points, Philadelphia
Airport, 4101 Island Avenue,
Philadelphia, PA 19153 telephone 215—
365—6000.

Council Address: Mid-Atlantic
Fishery Management Council; 300 S.
New Street, Room 2115, Dover, DE
19904.

FOR FURTHER INFORMATION CONTACT:
Daniel T. Furlong, Executive Director,
Mid-Atlantic Fishery Management
Council; 300 S. New Street, Room 2115,
Dover, DE 19904, telephone 302—674—
2331, ext. 19.

SUPPLEMENTARY INFORMATION: The
purpose of this meeting is to review the
results of the October Northeast
Fisheries Science Center’s experimental
trawl survey cruise and begin to develop
and evaluate survey protocols for the
new survey.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Jan
Saunders at the Mid-Atlantic Council
Office at least five days prior to the
meeting date.

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 112205C]

New England Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; committee meeting.

SUMMARY: The New England Fishery
Management Council’s (Council)
Groundfish Oversight Committee will
meet to consider actions affecting New
England fisheries in the exclusive
economic zone (EEZ).
DATES: The meeting will be held on
Monday, December 12, 2005, from 9:30
a.m.—5 p.m.
ADDRESSES: Meeting address: The
meeting will be held at the Holiday Inn,
One Newbury Street, Route 1, Peabody,
MA 01960; telephone: (978) 535—4600.
Council address: New England
Fishery Management Council, 50 Water
Street, Mill 2, Newburyport, MA 01950.
FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
England Fishery Management Council;
telephone: (978)465-0492.
SUPPLEMENTARY INFORMATION: The items
of discussion in the committee’s agenda
are as follows:

Agenda for Monday, December 12, 2005

1. The Committee will continue
development of Framework Adjustment
42 (FW 42) to the Northeast
Multispecies Fishery Management Plan.
FW 42 adjusts management measures in
order to continue the rebuilding
programs established by Amendment
13. After receiving a report from the
Groundfish Advisory Panel, the
Committee will further refine the
proposed management measures as
necessary. They will also discuss the
application for formation of a fixed gear
sector. Finally, the Committee may
begin to develop recommendations on
specific measures for the Council’s
consideration at a future meeting. The
Committee may also consider other
business.

Although non-emergency issues not
contained in this agenda may come
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before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to those issues specifically
identified in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Fishery Conservation and Management
Act, provided the public has been
notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

This meeting is physically accessible
to people withdisabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Paul
J. Howard (see ADDRESSES) at least 5
days prior to the meeting date.

Authority: 16 U.S.C. 1801 et seq.

Dated: November 22, 2005.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E5-6553 Filed 11-25-05; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 112205B]

Fisheries of the Gulf of Mexico;
Fisheries of the South Atlantic;
Southeastern Data, Assessment, and
Review (SEDAR); Gulf of Mexico Gag
Grouper; South Atlantic Gag Grouper

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of SEDAR Workshops for
Gulf of Mexico and South Atlantic gag
grouper.

SUMMARY: The SEDAR assessments of
the Gulf of Mexico stock of gag grouper
and the South Atlantic stock of gag
grouper will consist of a series of three
workshops: a Data Workshop, an
Assessment Workshop, and a Review
Workshop. This is the tenth SEDAR. See
SUPPLEMENTARY INFORMATION.

DATES: The Data Workshop will take
place January 23-27, 2006; the
Assessment Workshop will take place
May 1-5, 2006; the Review Workshop
will take place June 26-30, 2006. See
SUPPLEMENTARY INFORMATION.
ADDRESSES: The Data Workshop will be
held at the Doubletree Guest Suites, 181
Church Street, Charleston SC 29401.
(877) 408—8733. The Assessment
Workshop will be held at the Wyndham

Grand Bay, 2669 South Bayshore Drive,
Miami FL 33133. (305) 868—9600. The
Review Workshop will be held at the
Doubletree Buckhead, 3342 Peachtree
Road NE, Atlanta GA 30326. (404) 231—
1234.

FOR FURTHER INFORMATION CONTACT:
Steven Atran, Gulf of Mexico Fishery
Management Council (GMFMC), 3018
North U. S. Highway 301, Tampa, FL
33619. Phone: (813) 228-2815 or (888)
833—1844. John Carmichael, SEDAR
Coordinator, 1 Southpark Circle #306,
Charleston, SC 29414. (843) 571-4366.

SUPPLEMENTARY INFORMATION: The Gulf
of Mexico, South Atlantic, and
Caribbean Fishery Management
Councils, in conjunction with NOAA
Fisheries and the Atlantic and Gulf
States Marine Fisheries Commissions
have implemented the Southeast Data,
Assessment and Review (SEDAR)
process, a multi-step method for
determining the status of fish stocks in
the Southeast Region. SEDAR includes
three workshops: 1) Data Workshop, 2)
Stock Assessment Workshop and 3)
Review Workshop. The product of the
Data Workshop is a data report which
compiles and evaluates potential
datasets and recommends which
datasets are appropriate for assessment
analyses. The product of the Stock
Assessment Workshop is a stock
assessment report which describes the
fisheries, evaluates the status of the
stock, estimates biological benchmarks,
projects future population conditions,
and recommends research and
monitoring needs. The assessment is
independently peer reviewed at the
Review Workshop.

The products of the Review Workshop
are a Consensus Summary documenting
Panel opinions regarding the strengths
and weaknesses of the stock assessment
and input data, and an Advisory Report
summarizing stock status and
recommending management criteria.
Participants for SEDAR Workshops,
appointed by the regional Fishery
Management Councils, NOAA Fisheries’
Southeast Regional Office (SERO), and
NOAA Fisheries’ Southeast Fisheries
Science Center (SEFSC), include data
collectors and database managers; stock
assessment scientists, biologists, and
researchers; constituency
representatives including fishermen,
environmentalists, and Non-
governmental Organizations (NGOs);
International experts; and staff of
Councils, Commissions, and state and
federal agencies.

SEDAR 10 Workshop Schedule:

January 23-27, 2006; SEDAR 10 Data
Workshop

January 23, 2006, 1 p.m.—8 p.m.,
January 24-26, 2006, 8 a.m.—8 p.m., and
January 27, 2006, 8 a.m.—1 p.m. An
assessment data set and associated
documentation will be developed
during the Data Workshop. Participants
will evaluate all available data and
select appropriate sources for providing
information on life history
characteristics, catch statistics, discard
estimates, length and age composition,
and fishery dependent and fishery
independent measures of stock
abundance.

May 1-5, 2006 SEDAR 10 Assessment
Workshop

May 1, 2006, 1 p.m.—8 p.m., May 2—
4, 2006, 8 a.m.—8 p.m., and May 5, 2006,
8 a.m.—1 p.m. Using datasets provided
by the Data Workshop, participants will
develop population models to evaluate
stock status, estimate population
benchmarks and Sustainable Fisheries
Act criteria, and project future
conditions. Participants will
recommend the most appropriate
methods and configurations for
determining stock status and estimating
population parameters. Participants will
prepare a workshop report, compare and
contrast various assessment approaches,
and determine whether the assessments
are adequate for submission to the
review panel.

June 26-30, 2006. SEDAR 10 Review
Workshop

June 26, 2006, 1 p.m.—8 p.m., June 27—
29, 2006, 8 a.m.—8 p.m., June 30, 2006,
8 am.—1 p.m.

The Review Workshop is an
independent peer review of the
assessment developed during the Data
and Assessment Workshops. Workshop
Panelists will review the assessment
and document their comments and
recommendations in a Consensus
Summary. Panellists will summarize
recommended population parameter
estimates in an Advisory Report.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to the Council office
(see ADDRESSES) at least 5 business days
prior to each workshop.
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Dated: November 22, 2005.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E5-6552 Filed 11-25-05; 8:45 am]
BILLING CODE 3510-22-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Release From Embargo of Certain
Chinese Textiles and Apparel Goods
That Were Entered for Warehouse,
Sent to General Order, or Admitted to
a Foreign Trade Zone, Before
November 8, 2005

AGENCY: Committee for the
Implementation of Textiles Agreements
(CITA).

ACTION: Directive to Commissioner,
Bureau of Customs and Border
Protection.

EFFECTIVE DATE: November 28, 2005.

FOR FURTHER INFORMATION CONTACT:
Philip J. Martello, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-3400.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

Pursuant to the Memorandum of
Understanding between the
Governments of the United States of
America and the People’s Republic of
China Concerning Trade in Textile and
Apparel Products, signed and dated
November 8, 2005 (‘“Memorandum of
Understanding”), CITA directs the U.S.
Bureau of Customs and Border
Protection to allow entry of certain
goods in embargo.

In the letter published below, the
Chairman of CITA directs the
Commissioner, U.S. Customs and
Border Protection, to allow entry, or
withdrawal from warehouse, for
consumption, from November 28
through December 2, 2005, of all
Chinese origin goods that (1) currently
are in a bonded warehouse within the
customs territory of the United States or
in a foreign trade zone established
under the Foreign Trade Zones Act of
1934, as amended (19 U.S.C. 81a, et
seq.); (2) were entered for warehouse or
sent to General Order within the
customs territory of the United States, or
admitted to a foreign trade zone
established under the Foreign Trade
Zones Act of 1934, as amended, before
November 8, 2005; and (3) were, at the

time of export from China, subject to a
quantitative restraint for one of the
categories listed below, due to the
application of Paragraph 242 of the
Report of the Working Party for the
Accession of China to the World Trade
Organization.

Category Restraint period

338/339 .......... May 23, 2005-December 31,
2005.

347/348 .......... May 23, 2005-December 31,
2005.

352/652 .......... May 23, 2005-December 31,
2005.

638/639 .......... May 27, 2005-December 31,
2005.

647/648 .......... May 27, 2005—-December 31,
2005.

This release of certain embargoed
goods excludes socks in categories 332/
432/632part. See Memorandum of
Understanding at n.3. Shipments
allowed entry pursuant to the directive
below will not be subject to staged entry
limits.

Any other shipments of goods from
China subject to the quantitative
restraints for the categories and restraint
periods above, or to other quantitative
restraints for goods exported from China
prior to January 1, 2006, shall remain
subject to the restraints previously
established, and to staged entry
procedures as laid out in the directives
dated April 21, 2005, and November 4,
2005. This includes socks and other
categories not listed above, and any
shipment exported from China on or
after November 8, 2005. Shipments of
any Chinese-origin textile or apparel
goods exported before January 1, 2006
are not subject to the quantitative
restraints established in Annex I of the
Memorandum of Understanding of
November 8, 2005. CITA will publish
instructions to the U.S. Customs and
Border Protection concerning those
restraints in a separate notice.

Dated: November 23, 2005.
James C. Leonard III,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of
Textile Agreements

Commissioner, Bureau of Customs and
Border Protection, Washington, DC
20229
Dear Commissioner: Pursuant to the

Memorandum of Understanding

between the Governments of the United

States of America and the People’s

Republic of China, Concerning Trade in

Textiles and Apparel Products, dated

November 8, 2005, you are directed,

effective on November 28, 2005, and for

the period November 28, 2005 through

December 2, 2005, to allow entry, or
withdrawal from warehouse, for
consumption Chinese origin goods that
(1) currently are in a bonded warehouse
within the customs territory of the
United States or in a foreign trade zone
established under the Foreign Trade
Zones Act of 1934, as amended (19
U.S.C. S 81a, et seq.), and (2) were
entered for warehouse or sent to General
Order within the customs territory of
the United States, or admitted to a
foreign trade zone established under the
Foreign Trade Zones Act of 1934, as
amended, before November 8, 2005; and
(3) were, at the time of export from
China, subject to a quantitative restraint
for one of the categories listed below,
due to the application of Paragraph 242
of the Report of the Working Party for
the Accession of China to the World
Trade Organization.

Category Restraint period

338/339 .......... May 23, 2005-December 31,
2005.

347/348 .......... May 23, 2005-December 31,
2005.

352/652 .......... May 283, 2005-December 31,
2005.

638/639 .......... May 27, 2005-December 31,
2005.

647/648 .......... May 27, 2005-December 31,
2005.

Shipments allowed entry pursuant to
this directive will not be subject to
staged entry limits. Any other
shipments of goods from China subject
to the quantitative restraints for the
categories and restraint periods above,
or to other quantitative restraints for
goods exported from China prior to
January 1, 2006, shall remain subject to
the restraints previously established,
and to staged entry procedures as laid
out in the directives dated April 21,
2005, and November 4, 2005.

In carrying out the above direction,
the Commissioner should construe the
term “‘customs territory of the United
States” to include only the States, the
District of Columbia and Puerto Rico.
CITA has determined that this action
falls within the foreign affairs exception
of the rulemaking provisions of 5 U.S.C.
553(a)(1).

Sincerely,

James C. Leonard III,
Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 05—23454 Filed 11-23-05; 3:23 pm]
BILLING CODE 3510-DS-P
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DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.

SUMMARY: The Leader, Information
Management Case Services Team,
Regulatory Information Management
Services, Office of the Chief Information
Officer, invites comments on the
proposed information collection
requests as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before January
27, 2006.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Information Management Case Services
Team, Regulatory Information
Management Services, Office of the
Chief Information Officer, publishes that
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g. new, revision, extension, existing or
reinstatement; (2) Title; (3) Summary of
the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment.

The Department of Education is
especially interested in public comment
addressing the following issues: (1) Is
this collection necessary to the proper
functions of the Department; (2) will
this information be processed and used
in a timely manner; (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected; and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: November 22, 2005.
Angela C. Arrington,
Leader, Information Management Case
Services Team, Regulatory Information
Management Services, Office of the Chief
Information Officer.

Federal Student Aid

Type of Review: Revision of a
currently approved collection.

Title: Federal PLUS Loan Application
and Master Promissory Note, Endorser
Addendum, and School Certification.

Frequency: On Occasion.

Affected Public: Individuals or
household (primary).

Reporting and Recordkeeping Hour
Burden:

Responses: 922,500.
Burden Hours: 922,500.

Abstract: The Federal PLUS Loan
Application and Master Promissory
Note is the means by which an eligible
parent borrower applies for and agrees
to repay a Federal PLUS Loan.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov,
by selecting the “Browse Pending
Collections” link and by clicking on
link number 02941. When you access
the information collection, click on
“Download Attachments” to view.
Written requests for information should
be addressed to U.S. Department of
Education, 400 Maryland Avenue, SW.,
Potomac Center, 9th Floor, Washington,
DC 20202-4700. Requests may also be
electronically mailed to the Internet
address OCIO_RIMG®@ed.gov or faxed to
202-245-6621. Please specify the
complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Joe Schubart at
Joe.Schubart@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.

[FR Doc. 05-23330 Filed 11-25-05; 8:45 am)|
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Office of Special Education and
Rehabilitative Services; List of
Correspondence

AGENCY: Department of Education.

ACTION: List of Correspondence from
July 1, 2005 through September 30,
2005.

SUMMARY: The Secretary is publishing
the following list pursuant to section
607(d) of the Individuals with

Disabilities Education Act, as amended
by the Individuals with Disabilities
Education Improvement Act of 2004
(IDEA). Under section 607(d) of IDEA,
the Secretary is required, on a quarterly
basis, to publish in the Federal Register
a list of correspondence from the U.S.
Department of Education (Department)
received by individuals during the
previous quarter that describes the
interpretations of the Department of
IDEA or the regulations that implement
IDEA.

FOR FURTHER INFORMATION CONTACT:
Melisande Lee or JoLeta Reynolds.
Telephone: (202) 245-7468.

If you use a telecommunications
device for the deaf (TDD), you may call
the Federal Relay Service (FRS) at 1—
800-877-8339.

Individuals with disabilities may
obtain a copy of this notice in an
alternative format (e.g., Braille, large
print, audiotape, or computer diskette)
on request to the contact persons listed
under FOR FURTHER INFORMATION
CONTACT.

SUPPLEMENTARY INFORMATION: The
following list identifies correspondence
from the Department issued from July 1,
2005 through September 30, 2005.

Included on the list are those letters
that contain interpretations of the
requirements of IDEA and its
implementing regulations, as well as
letters and other documents that the
Department believes will assist the
public in understanding the
requirements of the law and its
regulations. The date of and topic
addressed by a letter are identified, and
summary information is also provided,
as appropriate. To protect the privacy
interests of the individual or individuals
involved, personally identifiable
information has been deleted, as
appropriate.

Part B—Assistance for Education of all
Children With Disabilities

Section 611—Authorization; Allotment;
Use of Funds; Authorization of
Appropriations

Topic Addressed: State Administration

O Dear Colleague letter dated July 25,
2005, advising States that the
Department is invoking its transition
authority under section 303 of IDEA,
which terminates on December 3, 2005,
to give States more time to ensure that
their interagency agreements are current
before the new restriction added to
section 611(e)(1) of IDEA on use of Part
B funds for State administration takes
effect.
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Section 612—State Eligibility

Topic Addressed: Evaluation

O Letter dated September 21, 2005 to
Texas Commissioner of Education
Shirley Neeley, regarding steps that the
Department has taken to address
educational challenges for displaced
students resulting from Hurricane
Katrina and advising the Texas
Education Agency on how to ensure
timely completion of evaluations of
children suspected of having a disability
in districts enrolling a significant
number of displaced students.

O Letter dated August 9, 2005 to
Virgin Islands Educational Consultant
Eleanor Hirsh, providing an explanation
regarding new requirements relating to
(1) pre-referral activities and timeliness
of referrals for initial evaluation to
determine eligibility for special
education and related services; (2) use
of evaluations conducted under Part C
of IDEA to determine eligibility under
Part B of IDEA; and (3) placement
options for preschool-aged children
with disabilities.

Topic Addressed: Maintenance of State
Financial Support

O Letter dated September 21, 2005 to
Louisiana Superintendent of Education
Cecil J. Picard, regarding the steps the
Department is taking to assist the State
and school districts in educating
displaced students as a result of
Hurricane Katrina and informing the
State the Department will waive the
State-level maintenance of effort
requirement as permitted under section
612(a)(18)(C) of IDEA.

Section 613—Local Educational Agency
Eligibility
Topic Addressed: Charter Schools

O Letter dated September 13, 2005 to
Hawaii Department of Education
Special Education Director Dr. Paul Ban,
regarding the requirements of Part B of
IDEA that are applicable to public
charter schools under Hawaii’s unitary
school system.

Section 615—Procedural Safeguards

Topic Addressed: Student Discipline

O Letter dated July 28, 2005 to
Charlotte-Mecklenburg, North Carolina
Commissioner Bill James, regarding
requirements applicable to disciplining
students with disabilities.

Electronic Access to This Document

You may view this document, as well
as all other Department of Education
documents published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet

at the following site: http://www.ed.gov/
news/fedregister/index.html.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888-293-6498; or in the Washington,
DC, area at (202) 512—1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

(Catalog of Federal Domestic Assistance
Number 84.027, Assistance to States for
Education of Children with Disabilities)

John H. Hager,

Assistant Secretary for Special Education and
Rehabilitative Services.

[FR Doc. E5-6578 Filed 11-25-05; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

National Nuclear Security
Administration

Notice of Intent to Prepare a Site-Wide
Environmental Impact Statement for
the Y-12 National Security Complex

AGENCY: National Nuclear Security
Administration, Department of Energy.
ACTION: Notice of Intent (NOI).

SUMMARY: Pursuant to the National
Environmental Policy Act (NEPA) of
1969, as amended (42 U.S.C. 4321 et
seq.), the Council on Environmental
Quality’s (CEQ) and the U.S.
Department of Energy’s (DOE)
regulations implementing NEPA (40
CFR Parts 1500—1508 and 10 CFR Part
1021, respectively), the National
Nuclear Security Administration
(NNSA), an agency within the DOE,
announces its intent to prepare a Site-
Wide Environmental Impact Statement
(SWEIS) for the Y-12 National Security
Complex (Y-12) located at the junction
of Bear Creek Road and Scarboro Road
in Anderson County, Tennessee, near
the city of Oak Ridge, Tennessee. NNSA
has determined that one or more of the
proposals to be evaluated would be a
major federal action that could
significantly affect the quality of the
human environment; therefore, in
accordance with the DOE regulations
implementing NEPA, preparation of a
new SWEIS is appropriate.

The new SWEIS will evaluate new
proposals as well as update the analyses
presented in the original SWEIS (DOE/
EIS-0309) issued in November 2001 (66

FR 56663, November 9, 2001). In its
2002 Record of Decision (ROD) (67 FR
11296, March 13, 2002), DOE
announced its decision to continue
operations at Y-12 and to construct and
operate two new facilities: (1) The
Highly Enriched Uranium Materials
Facility (HEUMF) and (2) the Special
Materials Complex (SMC). The HEUMF
is currently under construction. The
SMC was subsequently cancelled due to
changing mission requirements and
replaced by a smaller facility that
pertains to purification only
(Supplement Analysis for Purification
Facility, Site-Wide Environmental
Impact Statement for the Y-12 National
Security Complex, DOE/EIS-0309/SA—
1, August 2002), and the installation of
two new pieces of equipment to allow
reuse of parts rather than construction
of a facility to manufacture new parts.
The No Action Alternative for the new
SWEIS is the continued implementation
of the 2002 ROD, as modified by actions
analyzed in subsequent NEPA reviews.
Three action alternatives are proposed
for consideration in the new SWEIS in
addition to the No Action Alternative.
Each alternative includes the No Action
Alternative as a baseline. The three
alternatives differ in that one includes a
new fully modernized manufacturing
facility optimized for safety, security
and efficiency; another consists of
upgrading the existing facilities to attain
the highest level of safety, security and
efficiency possible without construction
of new facilities; and the third consists
of operating the current facilities until
they are no longer viable followed by
deactivation of those facilities and
cessation of the associated operations.

DATES: NNSA invites comments on the
scope of the SWEIS. The public scoping
period starts with the publication of this
NOI in the Federal Register and will
continue through January 9, 2006.
NNSA will consider all comments
received or postmarked through this
date in defining the scope of the SWEIS.
Scoping comments received after this
date will be considered to the extent
practicable. NNSA will hold public
scoping meetings at 475 Oak Ridge
Turnpike, Oak Ridge, Tennessee, in the
U.S. Department of Energy Information
Center on December 15, 2005, from 11
a.m. to 2 p.m. and 6 p.m. to 9 p.m. The
public scoping meetings will provide
the public with an opportunity to
present comments, ask questions, and
discuss issues with NNSA officials
regarding the SWEIS. The NNSA has
invited the Tennessee Department of
Environment and Conservation to
participate as a cooperating agency in
the preparation of the SWEIS. By this
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Notice of Intent, the NNSA requests all
other federal, state, local and tribal
agencies to express their interest in
being designated as a cooperating
agency in the preparation of the SWEIS.
ADDRESSES: For information concerning
the SWEIS, please contact Ms. Pam
Gorman, Y-12 SWEIS Document
Manager, at (865) 576—9903 or e-mail at
gormanpl@yso.doe.gov. Written
comments on the scope of the SWEIS or
requests to be placed on the document
distribution list can be sent to the Y-12
SWEIS Document Manager, 800 Oak
Ridge Turnpike, Suite A—500, Oak
Ridge, TN 37830; by facsimile to (865)
482-6052; or by e-mail to comments@y-
12sweis.com.
FOR FURTHER INFORMATION CONTACT: For
general information on the DOE NEPA
process, please contact: Ms. Carol M.
Borgstrom, Director, Office of NEPA
Policy and Compliance, EH-42, U.S.
Department of Energy, 1000
Independence Avenue, SW,
Washington, DC 20585, (202) 586—4600,
or leave a message at 1-800—472—2756.
Additional information regarding DOE
NEPA activities and access to many
NEPA documents, including the 2001
SWEIS, are available on the Internet
through the NEPA Web site at http://
www.eh.doe.gov/nepa.
SUPPLEMENTARY INFORMATION:

Background. Y-12 is located on the
Oak Ridge Reservation (ORR),
approximately 25 miles west of
Knoxville, Tennessee. For purposes of
the SWEIS, the Y-12 Site is defined as
approximately 5,400 acres of the 33,749-
acre ORR, bounded by the DOE
Boundary and Pine Ridge to the north,
Scarboro Road to the east, Bethel Valley
Road to the south, west to Mount
Vernon Road, and then extending west
along Bear Creek Road to Gum Branch
Road and a corridor along Bear Creek
Road to the intersection of Route 95. Y-
12 has an annual budget of
approximately $865 million and
employs approximately 6,000 people.

NNSA is responsible for providing the
nation with nuclear weapons
components and ensuring those
components remain safe and reliable.
Y-12 is the NNSA'’s primary site for
enriched uranium processing and
storage, and one of the primary
manufacturing facilities for maintaining
the U.S. nuclear weapons stockpile. Y-
12’s nuclear nonproliferation programs
play a critical role in securing our
nation and the world and in combating
the spread of weapons of mass
destruction.

Non-defense activities at Y-12
include environmental monitoring and
remediation activities; deactivation and

decontamination activities; management
of waste materials; research activities
operated by the Oak Ridge National
Laboratory; support of other DOE
programs and federal agencies through
the Work-for-Others Program; the
transfer of specialized technologies to
the U.S. industrial base; and, the supply
of specialized materials to DOE’s foreign
and domestic customers.

Alternatives for the SWEIS. Three
action alternatives and a No Action
Alternative have been identified for
analysis in the SWEIS. The list is
tentative and intended to facilitate
public comment on the scope of this
SWEIS. The No Action Alternative is
defined by the 2002 ROD baseline, as
amended by subsequent NEPA reviews.
Alternative 1 includes the No Action
Alternative and proposes to modernize
the Y—12 National Security Complex
around a modern Uranium Processing
Facility (UPF). Alternative 2 includes
the No Action Alternative and proposes
extending the life of existing facilities
with only the most cost effective
modernization possible without
replacing the current structures.
Alternative 3 consists of reducing site
operations as facilities reach the point
where they can no longer be safely
operated without significant repairs or
modernization.

No Action Alternative. The No Action
Alternative includes the continued
implementation of the 2002 ROD as
modified by subsequent actions which
have undergone separate NEPA review.
The following decisions announced in
the 2002 ROD, modifications to these
decisions, and actions undertaken since
the 2002 ROD are included in the No
Action Alternative.

1. Highly Enriched Uranium Materials
Facility (HEUMF). The new HEUMF
(now under construction) will store all
highly enriched uranium that is not
being used in manufacturing activities.
The HEUMF—to be completed in 2007
and start full-scale operations in 2008—
will reduce the current storage footprint,
improve security and lower operating
costs as described in DOE/EIS-0309.

2. Special Materials Complex (SMC).
This project was cancelled because it
was no longer required by the reduced
manufacturing needs of the smaller
weapons stockpile. The project was
replaced by a new purification facility
and installation of two pieces of
equipment within an existing facility;
these actions allow reuse of existing
parts. (Final Supplement Analysis for
Purification Facility, Site-Wide
Environmental Impact Statement for the
Y-12 National Security Complex, DOE/
EIS-0309/SA-1, August 2002). The
Supplement Analysis assessed whether

the potential environmental impacts of
the stand-alone purification facility, a
component of the SMC analyzed in the
Y-12 SWEIS, would require the
preparation of a Supplemental SWEIS.
The determination was made that
proceeding with the purification facility
would either reduce or not affect the
environmental impacts of the SMC
identified in the Y-12 SWEIS, and
therefore no additional NEPA analysis
was required.

3. Infrastructure Reduction Initiative
(IRI). The IRI is a series of individual
projects to remove excess buildings and
infrastructure, with a goal of reducing
the active footprint at Y-12 by 50
percent during the next decade. As of
September 27, 2005, total operational
space at Y-12 has been reduced by
1,119,910 square feet and 244 buildings
have been demolished or removed. Over
the past five years, each demolition
project was reviewed pursuant to NEPA
prior to initiation and found to be
covered by the Categorical Exclusion
established by 10 CFR 1021 Appendix
B1.23 (Demolition and Subsequent
Disposal of Buildings, Equipment, and
Support Structures).

4. Manufacturing Support and Public
Interface facilities. These privately
developed facilities are technical,
administrative, and light laboratory
buildings that will be built on land
transferred to a private entity. The
managing and operating contractor of
the Y-12 Plant may lease these
facilities. They were included in an
Environmental Assessment (EA) and a
subsequent Finding of No Significant
Impact (FONSI) (Alternate Financed
Facility Modernization EA and FONSI,
DOE/EA-1510, January 2005).

5. Transportation of Highly Enriched
Uranium (HEU) from foreign locations
to Y-12. Subsequent to issuance of the
2002 Record of Decision (ROD) (67 FR
11296, March 13, 2002), the Y-12 site
was given the additional mission of
securing and storing small quantities of
HEU transported from foreign locations
to prevent proliferation of nuclear
weapons and to minimize or eliminate
the use of HEU in civilian reactors.
Environmental Assessments were
prepared and FONSTI’s issued for these
actions (Environmental Assessment for
the Transportation of Highly Enriched
Uranium from the Russian Federation to
the Y-12 Security Complex, DOE/EA—
1471, January 2004; and Environmental
Assessment for the Transportation of
Unirradiated Uranium in Research
Reactor Fuel from Argentina, Belgium,
Japan and the Republic of Korea to the
Y-12 National Security Complex, DOE/
EA-1529, June 2005).
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The No Action Alternative also
includes the following other actions for
which NEPA documentation is pending
and expected to be completed prior to
issuance of any ROD based on this
SWEIS: (1) refurbishments or upgrades
to Y-12 utility systems, such as those
for potable water (Environmental
Assessment for the Y-12 Potable Water
System Upgrade, DOE/EA—-1548; Final
EA and a FONSI expected to be
completed in January 2006); and (2)
disposition of excess mercury in storage
at Y-12 (an Environmental Assessment
is currently being prepared and should
be completed in early 2006).

Alternative 1. New Uranium
Processing Facility (UPF). Under this
alternative, NNSA would take all
actions in the No Action Alternative,
undertake a series of utilities
modernization projects not assessed in
previous NEPA documents, construct
and operate a modern UPF sized to
support the smaller nuclear weapon
stockpile of the future, and take other
actions as described below to create a
modern weapon enterprise.

The UPF would be the keystone of the
modernization efforts in this alternative.
The UPF would consolidate all enriched
uranium (EU) operations into an
integrated manufacturing operation
sized to satisfy all identified
programmatic needs and would be sited
adjacent to the HEUMF to allow the two
facilities to function as one integrated
operation. Extensive engineered security
and safety features would combine with
technical innovations such as agile
machining to allow significant
improvements in working conditions for
production workers and security guards.
Operations to be consolidated in the
UPF are currently located in six
facilities. After startup of UPF
operations, some of these facilities
would be used to consolidate non-EU
operations, and others would be
demolished.

Transition of EU production
operations to the UPF and transition of
EU storage operations into HEUMF (No
Action Alternative) would create a new
high-security area equal to 10 percent of
the current high security protected area.
The current high security protected area
would revert to normal access.

Some other aspects of the site would
be modernized, including upgrades to
site electrical, compressed air, steam,
and security systems. Nonnuclear
operations and plant support functions
would be consolidated into four new
facilities adjacent to the new high-
security area, and most of the
Manhattan Project and Cold War
structures on the site (excepting those
with historical designations) could be

demolished. The costs of nonnuclear
modernization and building removal
would be significantly reduced because
the construction and demolition
projects would not require the
expensive security measures required
for work within the high security
protected area. Separate NEPA reviews
would be conducted for each demolition
project.

The new facilities, especially the UPF,
would increase the safety of workers
and the public by replacing many of the
administrative controls in aging
facilities with contemporary engineered
safety features. Operating and security
costs of the new facilities would be
significantly less than those of the
current facilities. Demolition of non-
historic facilities would eliminate the
safety and environmental risks of
maintaining old deactivated structures.

Alternative 2. Upgrades to Existing
Enriched Uranium and Other Processing
Facilities. Under this alternative, NNSA
would continue the No Action
Alternative, undertake a series of
utilities modernization projects not
assessed in the previous NEPA
documents, and upgrade the existing
enriched uranium and nonnuclear
processing facilities to contemporary
environmental, safety, and security
standards to the extent possible within
the limitations of the existing structures
and without prolonged interruptions of
manufacturing operations.

Under this alternative, there would be
no UPF, the high-security area would
expand to include the HEUMF, and no
parts of the current high-security area
would revert to normal access. Existing
production facilities would be
modernized to the extent possible
within the limitations of the existing
structures and without prolonged
interruptions of manufacturing
operations; however, it would not be
possible to attain the level of safety,
security and efficiency possible in
Alternative 1.

The current facilities were
constructed during the Manhattan
Project or in the early days of the Cold
War when construction and safety
standards were very different than
today. Their modernization would
require extensive changes to critical
building sytems including electrical and
fire protection systems. Ventilation
systems would have to be re-engineered
and replaced with modern systems.
Some structures would require
extensive re-enforcement to allow the
seismic response required by current
codes.

It would not be possible in all cases
to modernize the existing structures to
meet current operational, safety and

security expectations. The age and
configuration of some existing critical
facilities preclude streamlined
operations and also preclude some new
safety and security features. Such
facilities offer only limited
opportunities to reduce operating and
security costs or to enhance the safety
of operations. While some
improvements would be made to the
existing facilties to address natural
phenomena hazards such as earthquakes
and tornadoes, the age of those facilities
and their configuration may preclude
cost-effective improvements in these
critical areas to bring them up to current
DOE standards.

Some other nonnuclear aspects of the
site would be modernized, including
upgrades to electrical, compressed air,
steam, and security systems. Some
nonnuclear operations and plant
support functions would be
consolidated into existing structures.
Nonnuclear operations would be
modernized through consolidation of
operations into existing facilities with
no new construction. Nonnuclear
modernizations and demolition of
unneeded Manhattan Project and Cold
War facilities would be conducted
within the expanded high security
protected area at significantly higher
costs than Alternative 1.

Alternative 3. Reduced Operations.
NNSA would invest no additional funds
beyond normal maintenance in the Y-
12 National Security Complex. Facilities
posing an unacceptable risk to workers
or the public would be minimally
upgraded if an inexpensive upgrade
would allow operations to continue
safely, or deactivated if the costs to
operate safely exceeded the costs of
normal maintenance. Although NNSA
would maintain full operational
readiness in Y-12 facilities and
operations where that could be done
safely with normal maintenance
expenditures, operations would cease
when expensive maintenance needs
rendered facilities unviable. As NNSA
retired unviable facilities, the operations
in these facilities would cease and Y-12
would lose the ability to perform the
missions located in these facilities.

NNSA would make the expenditures
necessary to maintain safety and
security for nuclear materials or other
hazardous materials. Additionally, Y-12
would make the expenditures needed to
continue dismantlement activities
consistent with Presidential direction to
reduce the nuclear weapons stockpile,
even if those operations required
significant maintenance expenditures.
Demolition of excess facilities beyond
that described in the No Action
Alternative would be subject to a
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separate NEPA review if funds became
available. This alternative differs from
the No Action Alternative in that the No
Action Alternative assumes sufficient
expenditures to sustain operational
capability, while the Reduced
Operations Alternative assumes
deactivation of facilities when their
continued safe operation requires more
than normal maintenance except where
noted above.

Public Scoping Process. The scoping
process is an opportunity for the public
to assist the NNSA in determining the
issues for impact analysis. A public
scoping meeting will be held as noted
under DATES. The purpose of the
scoping meeting is to provide the public
with an opportunity to present oral and
written comments, ask questions, and
discuss concerns regarding the new
SWEIS with NNSA officials. Comments
and recommendations can also be
communicated to NNSA as noted earlier
in this notice under ADDRESSES. The
SWEIS public meetings will use a
format to facilitate dialogue between
NNSA and the public. NNSA welcomes
specific comments or suggestions on the
content of the document.

The potential scope of the SWEIS
discussed in the previous portions of
this NOI is tentative and is intended to
facilitate public comment on the scope
of the SWEIS. The SWEIS will describe
the potential environmental impacts of
the alternatives by using available data
where possible and obtaining additional
data where necessary. Copies of written
comments and transcripts of oral
comments provided to NNSA during the
scoping period will be available at the
U.S. Department of Energy Public
Reading Room at 230 Warehouse Road,
Oak Ridge, TN 37830, and on the
internet at http://www.y-12sweis.com.
The 2001 SWEIS is available on the
internet at http://www.eh.doe.gov/nepa/
eis/eis0309/toc.html.

SWEIS Preparation Process. The
SWEIS preparation process begins with
the publication of this NOI in the
Federal Register. After the close of the
public scoping period, NNSA will begin
preparing the draft SWEIS. NNSA
expects to issue the draft SWEIS for
public review by next summer. Public
comments on the draft SWEIS will be
received during a comment period of at
least 45 days following the U.S.
Environmental Protection Agency
publication of the Notice of Availability
in the Federal Register. Notices placed
in local newspapers will specify dates
and locations for at least one public
hearing on the draft SWEIS, and will
establish a schedule for submitting
comments on the draft, including a final
date for submission of comments.

Issuance of the final SWEIS is
scheduled for late 2006.

Classified Material. NNSA will review
classified material while preparing this
SWEIS. Within the limits of
classification, NNSA will provide the
public as much information as possible
to assist its understanding and ability to
comment. Any classified material
needed to explain the purpose and need
for the action, or the analyses in this
SWEIS, will be segregated into a
classified appendix or supplement,
which will not be available for public
review. However, all unclassified
information or results of calculations
using classified data will be reported in
the unclassified section of the SWEIS, to
the extent possible in accordance with
Federal classification requirements.

Issued in Washington, DC, this 18th day of
November, 2005.

Linton F. Brooks,

Administrator, National Nuclear Security
Administration.

[FR Doc. 05-23369 Filed 11-25-05; 8:45 am)]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Western Area Power Administration
[Rate Order No. WAPA-125]

Loveland Area Projects
AGENCY: Western Area Power
Administration, DOE.

ACTION: Notice of order concerning
power rates.

SUMMARY: The Deputy Secretary of
Energy confirmed and approved Rate
Order No. WAPA-125 and Rate
Schedule L-F6, placing firm electric
service rates from the Loveland Area
Projects (LAP) of the Western Area
Power Administration (Western) into
effect on an interim basis. The
provisional rates will be in effect until
the Federal Energy Regulatory
Commission (Commission) confirms,
approves, and places them into effect on
a final basis or until they are replaced
by other rates. The provisional rates will
provide sufficient revenue to pay all
annual costs, including interest
expenses, and repay power investment
and irrigation aid, within the allowable
periods.

DATES: Rate Schedule L-F6 will be
placed into effect on an interim basis on
the first day of the first full billing
period beginning on or after January 1,
2006, and will be in effect until the
Commission confirms, approves, and
places the provisional rates into effect
on a final basis ending December 31,

2010, or until the rate schedule is
superseded.

FOR FURTHER INFORMATION CONTACT: Mr.
Joel K. Bladow, Regional Manager,
Rocky Mountain Customer Service
Region, Western Area Power
Administration, 5555 East Crossroads
Boulevard, Loveland, Colorado, 80538—
8986, (970) 461—-7201, or Mr. Daniel T.
Payton, Rates Manager, Rocky Mountain
Customer Service Region, Western Area
Power Administration, 5555 East
Crossroads Boulevard, Loveland,
Colorado, 80538—-8986, telephone (970)
461-7442, e-mail dpayton@wapa.gov.
SUPPLEMENTARY INFORMATION: The
Deputy Secretary of Energy approved
existing Rate Schedule L-F5 for LAP
firm electric service on an interim basis
on December 24, 2003 (Rate Order No.
WAPA-105, 69 FR 644, January 6,
2004). The Commission confirmed and
approved the rate schedule on a final
basis on December 21, 2004, in FERC
Docket No. EF04-5181-000 (109 FERC
62,228). The existing rate schedule is
effective from February 1, 2004, through
December 31, 2008.

Existing firm electric service Rate
Schedule L-F5 is being superseded by
Rate Schedule L-F6. Under Rate
Schedule L-F5, the energy charge is
11.95 mills per kilowatthour (mills/
kWh) and the capacity charge is $3.14
per kilowattmonth (kWmonth). The
composite rate is 23.90 mills/kWh. The
provisional rates for LAP firm electric
service under Rate Schedule L-F6 are
being implemented in two steps. The
first step of the provisional rates for LAP
firm electric service consists of an
energy charge of 13.06 mills/kWh and a
capacity charge of $3.43 per kWmonth,
producing an overall composite rate of
26.12 mills/kWh on January 1, 2006.
This represents a 9.3 percent increase
when compared with the existing LAP
firm electric service rate under Rate
Schedule L-F5. The second step of the
provisional rates for LAP firm electric
service consists of an energy charge of
13.68 mills/kWh and a capacity charge
of $3.59 per kWmonth, producing an
overall composite rate of 27.36 mills/
kWh on January 1, 2007. This represents
an additional 5.2 percent increase.

By Delegation Order No. 00—037.00,
effective December 6, 2001, the
Secretary of Energy delegated: (1) The
authority to develop power and
transmission rates to Western’s
Administrator, (2) the authority to
confirm, approve, and place such rates
into effect on an interim basis to the
Deputy Secretary of Energy, and (3) the
authority to confirm, approve, and place
into effect on a final basis, to remand or
to disapprove such rates to the
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Commission. Existing DOE procedures
for public participation in power rate
adjustments (10 CFR part 903) were
published on September 18, 1985.

Under Delegation Order Nos. 00—
037.00 and 00—-001.00A, 10 CFR part
903, and 18 CFR part 300, I hereby
confirm, approve, and place Rate Order
No. WAPA-125 and the proposed LAP
firm electric service rates into effect on
an interim basis. The new Rate
Schedule L-F6 will be promptly
submitted to the Commission for
confirmation and approval on a final
basis.

Dated: November 9, 2005.
Clay Sell,
Deputy Secretary.

Order Confirming, Approving, and
Placing the Loveland Area Projects
Firm Electric Service Rates Into Effect
on an Interim Basis

These rates were established in
accordance with section 302 of the
Department of Energy (DOE)
Organization Act (42 U.S.C. 7152). This
Act transferred to and vested in the
Secretary of Energy the power marketing
functions of the Secretary of the
Department of the Interior and the
Bureau of Reclamation under the
Reclamation Act of 1902 (ch. 1093, 32
Stat. 388), as amended and
supplemented by subsequent laws,
particularly section 9(c) of the
Reclamation Project Act of 1939 (43
U.S.C. 485h(c)), and other Acts that
specifically apply to the project
involved.

By Delegation Order No. 00-037.00,
effective December 6, 2001, the
Secretary of Energy delegated: (1) The
authority to develop power and
transmission rates to Western'’s
Administrator, (2) the authority to
confirm, approve, and place such rates
into effect on an interim basis to the
Deputy Secretary of Energy, and (3) the
authority to confirm, approve, and place
into effect on a final basis, to remand or
to disapprove such rates to the
Commission. Existing DOE procedures
for public participation in power rate
adjustments (10 CFR part 903) were
published on September 18, 1985.

Acronyms and Definitions

As used in this Rate Order, the
following acronyms and definitions
apply:

Administrator: The Administrator of
Western Area Power Administration.

Capacity: The electric capability of a
generator, transformer, transmission
circuit, or other equipment. It is
expressed in kW.

Capacity Charge: The rate which sets
forth the charges for capacity. It is
expressed in dollars per kWmonth.

Commission: Federal Energy
Regulatory Commission.

Composite Rate: The rate for
commercial firm power and is the total
annual revenue requirement for capacity
and energy divided by the total annual
firm energy sales under contract. It is
expressed in mills/kWh and used for
comparison Eurposes.

Criteria: The Post-1989 General Power
Marketing and Allocation Criteria for
the sale of energy with capacity from the
Pick-Sloan Missouri Basin Program—
Western Division and the Fryingpan-
Arkansas Project.

Customer: An entity with a contract
for and receiving firm electric service
from Western’s Rocky Mountain Region.

Deficits: Deferred or unrecovered
annual expenses.

DOE Order RA 6120.2: An order
outlining power marketing
administration financial reporting and
rate-making procedures.

Energy: Measured in terms of the
work it is capable of doing over a period
of time. It is expressed in kWh.

Energy Charge: The rate which sets
forth the charges for energy. It is
expressed in mills per kWh and applied
to each kWh delivered to each customer.

FERC: The Commission (to be used
when referencing Commission Orders).

Firm: A type of product and/or service
that is available at the time requested by
the customer.

FRN: Federal Register notice.

Fry-Ark: Fryingpan-Arkansas Project.

FY: Fiscal year; October 1 to
September 30. kW: Kilowatt—the
electrical unit of capacity that equals
1,000 watts.

kWmonth: Kilowattmonth—the
electrical unit of the monthly amount of
capacity.

Wh: Kilowatthour—the electrical
unit of energy that equals 1,000 watts in
1 hour.

kilowattyear: Kilowattyear—the
electrical unit of the yearly amount of
capacity.

LAP: Loveland Area Projects.

L-F5: Loveland Area Projects existing
firm electric service rate schedule
(expires December 31, 2008, or until
superseded).

L-F6: Loveland Area Projects
provisional firm electric service rate
schedule (effective January 1, 2006).

Mé&1: Municipal and industrial water
development.

mills/kWh: Mills per kilowatthour—
the unit of charge for energy (equals one
tenth of a cent or one thousandth of a
dollar).

MOU: Memorandum of
Understanding for the Pick-Sloan

Missouri Basin Program and the Fry-Ark
Project. Signatories include Western,
Reclamation, U.S. Army Corps of
Engineers, Mid-West Electric
Consumers Association, Loveland Area
Customers Association, and Western
States Power Corporation.

NEPA: National Environmental Policy
Act of 1969 (42 U.S.C. 4321, et seq.).

O&M: Operation and Maintenance.

P-SMBP: The Pick-Sloan Missouri
Basin Program.

P-SMBP—WD: Pick-Sloan Missouri
Basin Program—Western Division.

Power: Capacity and energy.

Preference: The requirements of
Reclamation Law which provide that
preference in the sale of Federal power
shall be given to municipalities and
other public corporations or agencies
and also to cooperatives and other
nonprofit organizations financed in
whole or in part by loans made under
the Rural Electrification Act of 1936
(Reclamation Project Act of 1939,
section 9(c), 43 U.S.C. 485h(c)).

Provisional Rates: Rates which have
been confirmed, approved, and placed
into effect on an interim basis by the
Deputy Secretary.

PRS:Power Repayment Study.

Rate Brochure: A document prepared
for public distribution explaining the
rationale and background of the rate
proposal contained in this rate order
and dated June 2005.

Ratesetting PRS: The PRS used for the
rate adjustment proposal.

Reclamation: United States
Department of the Interior, Bureau of
Reclamation.

Reclamation Law: A series of Federal
laws. Viewed as a whole, these laws
create the originating framework in
which Western markets power.

Revenue Requirement: The revenue
required to recover annual expenses
(such as O&M, purchase power,
transmission service expenses, interest
expenses, and deferred expenses) and
repay Federal investments, and other
assigned costs.

Rocky Mountain Region: The Rocky
Mountain Customer Service Region of
Western.

Western: United States Department of
Energy, Western Area Power
Administration.

Effective Date

The new provisional rates will take
effect on the first day of the first full
billing period beginning on or after
January 1, 2006, and will be in effect
until December 31, 2010, pending
approval by the Commission on a final
basis.
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Public Notice and Comment

Western followed the Procedures for
Public Participation in Power and
Transmission Rate Adjustments and
Extensions, 10 CFR part 903, in
developing these rates. The steps
Western took to involve interested
parties in the rate process were:

1. The proposed rate adjustment was
initiated on April 22, 2005, when
Western’s Rocky Mountain Region
mailed a notice announcing an informal
customer meeting to discuss the
proposed firm electric service rate
adjustment to all LAP preference
customers and interested parties. The
informal meeting was held on May 11,
2005, in Denver, Colorado. At this
informal meeting, Western explained
the rationale for the rate adjustment,
presented rate designs and
methodologies, and answered questions.

2. An FRN was published on June 16,
2005 (70 FR 35079), officially
announcing proposed LAP rates,
initiating the public consultation and
comment period, and announcing the
public information and public comment
forums.

3. On July 1, 2005, Western’s Rocky
Mountain Region mailed letters to all
LAP preference customers and
interested parties transmitting a copy of
the FRN published on June 16, 2005 (70
FR 35079).

4. The public information forums
were held on July 19, 2005, beginning
at 10 a.m. MDT, in Denver, Colorado,
and again on July 20, 2005, beginning at
8 a.m. CDT, in Lincoln, Nebraska.
Western provided detailed explanations
of the proposed LAP rates, provided a
list of issues that could change the
proposed rates, and answered questions.
A rate brochure detailing the proposed
rates was provided at the forums.

5. The public comment forum was
held on August 16, 2005, beginning at
9 a.m. MDT, in Denver, Colorado.
Western gave the public an opportunity
to comment for the record. No oral
comments were made and no written
comments were received during the
comment forum.

6. Western received four comment
letters during the consultation and
comment period, which ended
September 14, 2005. All formally
submitted comments have been
considered in preparing this Rate Order.

7. Western’s Rocky Mountain Region
provided a Web site with all of the
letters, time frames, dates and locations
of forums, documents discussed at the
information meetings, FRNs, and all
other information about this rate process
for customer access. The Web site is
located at http://www.wapa.gov/rm/
Rates/firm_power_rate_adj_2006.htm.

Comments

Written comments were received from
the following organizations: East River
Electric Power Cooperative, Mid-West
Electric Consumers Association,
Municipal Energy Agency of Nebraska,
Valley Electric Cooperative, Inc.

Project Descriptions

Loveland Area Projects

The Post-1989 General Power
Marketing and Allocation Criteria,
published in the Federal Register on
January 31, 1986 (51 FR 4012),
integrated the resources of the P—
SMBP—WD and Fry-Ark. This
operational and contractual integration,
known as LAP, allowed an increase in
marketable resource, simplified contract
administration, and established a
blended rate for LAP power sales.

However, the P-SMBP—WD and Fry-
Ark retain separate financial status. For
this reason, separate PRSs are prepared
annually for each project. These PRSs
are used to determine the sufficiency of
the power rate to generate adequate
revenue to repay project investment and
costs during each project’s prescribed
repayment period. The revenue
requirement of the Fry-Ark PRS is
combined with the P-SMBP—WD
revenue requirement derived from the
P—SMBP PRS, to develop one rate for
LAP firm electric sales.

Pick-Sloan Missouri Basin Program—
Western Division

The initial stages of the Missouri
River Basin Project were authorized by
Congress in section 9 of the Flood
Control Act of December 22, 1944,
commonly referred to as the 1944 Flood
Control Act (Pub. L. 78-534, 58 Stat.
877, 891). The Missouri River Basin
Project, later renamed the Pick-Sloan
Missouri Basin Program to honor its two
principal authors, has been under
construction since 1944. The P-SMBP
encompasses a comprehensive program
of flood control, navigation
improvement, irrigation, M&I water
development, and hydroelectric
production for the entire Missouri River
Basin. Multipurpose projects have been
developed on the Missouri River and its
tributaries in Colorado, Montana,
Nebraska, North Dakota, South Dakota,
and Wyoming.

The Colorado-Big Thompson,
Kendrick, Riverton, and Shoshone
projects were administratively
combined with P-SMBP in 1954,
followed by the North Platte Project in
1959. These projects are known as the
“Integrated Projects” of the P-SMBP.
The Riverton Project was reauthorized
as a unit of the P-SMBP in 1970.

The P-SMBP—WD and the Integrated
Projects include 19 powerplants. There
are six powerplants in the P-SMBP—
WD: Glendo, Kortes, and Fremont
Canyon powerplants on the North Platte
River; Boysen and Pilot Butte on the
Wind River; and Yellowtail powerplant
on the Big Horn River.

In the Colorado-Big Thompson
Project, there are also six powerplants.
Green Mountain powerplant on the Blue
River is on the West Slope of the Rocky
Mountains. Marys Lake, Estes, Pole Hill,
Flatiron, and Big Thompson
powerplants are on the East Slope.

The Kendrick Project has two power
production facilities: Alcova and
Seminoe powerplants. Power
production facilities in the Shoshone
Project are Shoshone, Buffalo Bill, Heart
Mountain, and Spirit Mountain
powerplants. The only production
facility in the North Platte Project is the
Guernsey powerplant.

Fryingpan-Arkansas Project

The Fry-Ark is a transmountain
diversion development in southeastern
Colorado authorized by the Act of
Congress on August 16, 1962 (Pub. L.
87-590, 76 Stat. 389, as amended by
Title XI of the Act of Congress on
October 27, 1974 (Pub. L. 93-493, 88
Stat. 1486, 1497)). The Fry-Ark diverts
water from the Fryingpan River and
other tributaries of the Roaring Fork
River in the Colorado River Basin on the
West Slope of the Rocky Mountains to
the Arkansas River on the East Slope.
The water diverted from the West Slope,
together with regulated Arkansas River
water, provides supplemental irrigation,
M&I water supplies, and produces
hydroelectric power. Flood control, fish
and wildlife enhancement, and
recreation are other important purposes
of Fry-Ark. The only generating facility
in Fry-Ark is the Mt. Elbert Pumped-
Storage Powerplant on the East Slope.

Power Repayment Studies

Western prepares a PRS each FY to
determine if revenues will be sufficient
to repay, within the required time, all
costs assigned to the LAP revenues.
Repayment criteria are based on law,
policies including DOE Order RA
6120.2, and authorizing legislation. To
meet Cost Recovery Criteria outlined in
DOE Order RA 6120.2, a revised study
and rate adjustment has been developed
to demonstrate that sufficient revenues
will be collected to meet future
obligations.

In the P-SMBP PRS, payments toward
irrigation assistance and capital debt are
necessary before deficits are completely
repaid. Traditionally, prepayment of
irrigation assistance or capital is only
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done in the absence of deficits.
However, if all revenue were applied
toward deficits prior to making any
prepayments for irrigation and other
capital requirements, an extraordinarily
large rate increase to meet single-year
repayment obligations would be
required. Once these single-year
repayment obligations were satisfied,
another rate adjustment would be
necessary to decrease the rates. While
repayment of capital debt and irrigation
assistance prior to complete repayment
of deficits is not typical, the approach
approved within this Rate Order is well
within the bounds of DOE Order RA
6120.2. Western will repay all deficits
and also make previously planned
payments for irrigation assistance and
other investments that are due in the

years 2013 and 2014. Prepaying
irrigation and capital investments has
been part of P-SMBP repayment plans
and approved rate adjustments for the
past 20 years. It is an integral part of the
long-term plan for the project and has
provided rate stability for consumers
while meeting Federal repayment
obligations. Modest irrigation and
investment payments for a brief period
of 2 to 3 years will reduce the single-
year revenue requirement for irrigation
assistance and hold increases to the
“lowest possible rates to consumers
consistent with sound business
principles,” as outlined in section 5 of
the Flood Control Act of 1944.

The provisional rates for LAP will be
implemented in two steps. First step
rates are to become effective on an

interim basis on the first day of the first
full billing period beginning on or after
January 1, 2006. Second step rates are to
become effective on the first day of the
first full billing period beginning on or
after January 1, 2007. Under Rate
Schedule L-F86, the first and second step
provisional rates for LAP firm electric
service will result in a total composite
rate increase of approximately 14.5
percent. The current composite rate
under Rate Schedule L-F5 is 23.90
mills/kWh. The provisional composite
rate is 27.36 mills/kWh.

Existing and Provisional Rates

A comparison of the existing and
provisional rates for LAP firm electric
service follows:

COMPARISON OF EXISTING AND PROVISIONAL RATES LAP FIRM ELECTRIC SERVICE

Firm electric service

Existing rates

First step provi-
sional rates and
percent change,
effective Jan. 1,

Second step pro-
visional rates
and percent

change, effective

2006 Jan. 1, 2007
Rate SCHEAUIE ...ttt st ettt e e saeeeeeeaes L-F5 L-F6 L-F6
Composite Rate (mills/lkWh) ... 23.90 26.12 (9.3%) 27.36 (5.2%)
Firm Capacity ($/KWMONth) .....ccceeieiieeseeesee e $3.14 $3.43 (9.2%) $3.59 (5.1%)
Firm Energy (MillS/KWR) ..ot 11.95 13.06 (9.3%) 13.68 (5.2%)

Certification of Rates

Western’s Administrator certified that
the provisional rates for LAP firm
electric service under Rate Schedule L—
F6 are the lowest possible rates
consistent with sound business
principles. The provisional rates were
developed following administrative
policies and applicable laws.

LAP Firm Electric Service Discussion

According to Reclamation Law,
Western must establish power rates
sufficient to recover operation,
maintenance, and purchase power

expenses, and repay power investment
and irrigation aid.

The Criteria, published in the Federal
Register on January 31, 1986 (51 FR
4012), operationally and contractually
integrated the resources of the P—
SMBP—WD and Fry-Ark (thereafter
referred to as LAP). A blended rate was
established for the sale of LAP power.
The P-SMBP—WD portion of the
revenue requirements for the LAP firm
electric service rates was developed
from the revenue requirement
calculated in the P-SMBP Ratesetting
PRS. The P-SMBP—WD revenue

requirement increased approximately 17
percent due to increased purchase
power costs due to extended drought as
well as costs associated with increased
O&M expenses. The adjustment to the
P-SMBP revenue requirement is a
separate formal rate process which is
documented in Rate Order No. WAPA—
126. Rate Order No. WAPA—-126 is also
scheduled to go into effect on the first
day of the first full billing period
beginning on or after January 1, 2006.
The revenue requirements for P—
SMBP—WD are as follows:

SUMMARY OF P-SMBP—WD REVENUE REQUIREMENTS ($000)

Present REVENUE REQUIFEMENT ... ... ittt et e e ettt e e st et e e aaee e e e me e e e e s be e e e sbe e e e see e e e aneeeeasneeeesneeeasseeesanneeeanneeeaannneennen
(18.06 mills/kWh X 1,988,000,000 KWH) ....eeiuiiitieiieeitie it esiee sttt e ete e st e et e e steeeaeesase e seessseesaeesaseessseeabeeasseesseesaseenseeasseensaeanseesssenseanseeans $35,903
Provisional Increases
Provisional First SteP INCrE@s@ (JAN 0B) .........ccuiriiiuiriieiiitieiestt ettt ettt et sae et sae e b e e ae e be e b e e s e e b e e st et e e st ebe e e e nbeeanesreeanesneennenneeinenne
(1.96 mills/kWh x 1,988,000,000 KWH) ... .eiiiuiiiiieitieeiteeeie et e ettt et e ste e st e eteesseeasseesaeeeseessseesseeasseesseenseeasseasseesaseansesanseenseesnseessneenseenseeans 3,896
Provisional Second Step INCrEASE (JAN 07) .....eeeiiuieeiiieeeiiiieesteeeesteeessteeeesseeeassteeeasseeeaasaeeeassaeessseeeasseeeasseeeeasseeeaassenesasseessssenessnsenesnns
(1.07 mills/kWh x 1,988,000,000 KWH) ... .ottt ee ettt et e et e et eesaee e seeeaeeaseaaaseeaaeeaaseeesseanbeaaseaanseeeaseanseeanseaaseeanseesnseeseaannaans 2,127
Total Increase .......cccoccevvceeeiiieeciciee e,
(3.03 mills/kWh x 1,988,000,000 kWh) ... 6,024
Provisional Revenue Requirement ..........ccccccevvviiiiiennennnne
(18.06 + 3.03 = 21.09 mills/lkWh x 1,988,000,000 KWH) ... .eiiiiiiiiiiii ettt ettt e et eshee e ee e st e e beasseaesbeesaeeamseeanseaaseeanseesneeeseaaneaans 41,927

The Fry-Ark piece of the revenue
requirements for the LAP firm electric

service rates was developed from the
revenue requirement calculated in the

Fry-Ark Ratesetting PRS, which has
been updated to reflect the most current
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information. The Fry-Ark revenue revenue requirement is derived from the requirement increased approximately 8
requirement contains two components.  firm capacity component. This is the percent also due to increased O&M
The project has an average annual procedure used in the study to account  expenses and higher costs associated
energy generation of 52 gigawatthours for the Fry-Ark portion of the energy with increased purchase power costs

from flow-through water. The remaining marketed by LAP. The Fry-Ark revenue  due to extended drought.
SUMMARY OF FRY-ARK REVENUE REQUIREMENTS ($000)

Present REVENUE REQUITEMENT ... .iiiiiiiie it eeee ettt e ettt e e sttt e e s te e e e sateeeasate e e e seeeaasseeeeasseeeanseeeeaaseeeeasseeeesseeensseeesaseeeeansenesannenennns $12,855

Provisional First StEP INCrEASE (JAN 06) .....cccueiiiiiieeiiieeeeeiie e sttt e ertee e et eeesteeeesateeeaseeeeaaaeeeassaeessseeessseeeassaeeeasseeeaasseeessseesansenesansenesnns 650
Provisional Second Step INCIEASE (JAN 07) ....ocuerueiiiiriieieiteete sttt ettt eae et sae e b e ae e b e s b e e b e s bt e st et e e st sbe et e naeeaeesaeennesneesnenneesnenen 396

et L o] (=T T PP PPSP 1,046
Provisional Revenue REQUITEMENT ... ittt et e e e s e e e e e e s n e e e s s s e e e e n e e e e asne e e e s ne e e nnne e e nanneeeannneesannneenann 13,901

This table compares the LAP existing
revenue requirements to the proposed
revenue requirements:

SUMMARY OF LAP REVENUE REQUIREMENTS ($000)

First step | Second step
Existing (January (January
2006) 2007)
P-SMBP—WD $35,903 $39,800 $41,927
Yo AT e b b E R R £ R £ R b e R R e b s a e h R R R et bt nhenr e n e enean 12,855 13,505 13,901
TOUAI LAP .ttt b bbbt h R bR e e R bbb et et eh e n e nenn e e 48,758 53,305 55,828

Statement of Revenue and Related expense data for the Fry-Ark firm
Expenses electric service revenue requirement

The following table provides a through the 5-year provisional rate

summary of projected revenue and approval period:

FRY-ARK COMPARISON OF 5-YEAR RATE APPROVAL PERIOD (FY 2006—2010) TOTAL REVENUE AND EXPENSE ($000)

fog Proposed .
Existing rate rate Difference
TOLAI REVENUES ...ttt et e e et e et e saeeeateeeseeeabeesseeeaseesaseeseesnseesseesnseeseeenseessneannens $71,850 $76,724 $4,747

Revenue Distribution:
Expenses:
D&M ettt e e ettt e ettt e aet—eeeaheeeeateeeaateeeaateeeeaaeeeeabeaeaasteeeaasteeeateeeaareaeans 22,095 22,601 506
Purchase Power and Transmission .. 21,743 23,399 1,656
g (=T (=T LSRR 23,939 23,881 —-58

TOUAI EXPENSES ..ottt ettt ettt ettt e e s et e e e e bt e e e be e e e eabe e e e ease e e e neeeeanbeeeeanbeeesanreeeanren 67,777 69,881 2,104
Principal Payments:
CapitaliZEd EXPENSES .....eoiiiiiiiiiiieie ettt sttt ettt ettt et e e ae e bt ae e bt e bt b e e e e 0 374 374
Original Project and AAIfIONS ........c.eoiiiiiiiiii ettt ae e st e saeeenneas 3,133 940 -2,193
LR T=T o] = ToT=T g o =T o | =TS OSSR SUPROPI 940 5,529 4,589

Total PrinCipal PAQymMENTS .........eeii ittt e e e e e e e enbe e e s nreeesnneen 4,073 6,843 2,770

Total Revenue DiStriDULION ........ooiiiiiiiiiiiee e e e e e e e e st e e e e s e nnreeeeeeeean 71,850 76,724 4,874

1Interest expenses decreased due to a lower interest rate being used for future replacements and additions in the Ratesetting PRS.

The summary of P-SMBP—WD Basis for Rate Development until sufficient revenues are generated
revenues and expenses for the 5-year to meet the cost-recovery requirement.
provisional rate approval period is The P-SMBP PRS calculates the The proposed LAP firm electric
included in the P-SMBP Statement of composite rate in mllls/ kWh for future service rate is designed to recover 50
Revenue and Related Expenses that is firm power (capacity and energy) sales.  percent of the revenue requirement from
part of Rate Order No. WAPA~126. In the Fry—Ark PRS, .the study calculates  the capacity charge and 50 percent from

the capacity charge in dollars per the energy charge. The capacity charge

kilowattyear. The charge is adjusted is calculated by dividing 50 percent of
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the total annual revenue requirement by
the number of billing units (kWmonth)
in a year. The energy charge is
calculated by dividing 50 percent of the
total annual revenue requirement by the
annual energy sales under contract.

The existing rates for LAP firm
electric service in Rate Schedule L-F5,
which expire on December 31, 2008, no
longer provide sufficient revenues to
pay all annual costs, including interest
expense, and repay power investment
and irrigation aid within the allowable
period. The adjusted rates reflect
increases primarily in purchase power
costs, O&M costs, and interest expenses.
The provisional rates will provide
sufficient revenue to pay all annual
costs, including interest expense, and
repay power investment and irrigation
aid within the allowable periods. The
provisional rates will take effect on
January 1, 2006, and will remain in
effect through December 31, 2010.

Comments

The comments and responses
applicable to the LAP firm electric
service rates, paraphrased for brevity
when not affecting the meaning of the
statement(s), are discussed below.
Comments that apply to P-SMBP only
are being answered in Rate Order No.
WAPA-126.

A. Comment: Customers support
implementing the two-step rate
adjustment on a calendar year basis.

Response: The two-step rate
adjustment proposal meets all
repayment requirements according to
DOE Order RA 6120.2, and since the
majority of the customers support the
calendar year implementation, Western
will implement the first step of the two-
step rate adjustment on January 1, 2006,
and the second step of the two-step rate
adjustment on January 1, 2007.

B. Comment: One commenter noted
that working with Western through the
MOU work group has been beneficial
during this process. The MOU group has
identified an issue regarding personnel
costs of the federal agencies that merits
further attention. The commenter
recognized that this issue could not be
resolved during consideration of the rate
increase, but the commenter encouraged
Western to move forward with its
investigation into this issue.

Response: Western, through the MOU
process, has agreed to look into this
issue.

C. Comment: Customers noted their
concern regarding the rate of increase in
Reclamation’s O&M costs.

Response: Western is actively
participating with the customers
through the MOU group, in which
Reclamation also participates, to better

understand what is driving
Reclamation’s increases.

D. Comment: One commenter noted
that ongoing drought should be viewed
as a good opportunity to review cutting
discretionary costs where possible and
look at the rate structure for some of
Western’s less widely used products to
determine if they are appropriate and if
they could be modified to more
accurately reflect cost of service
principles.

Response: As mentioned above,
Western is actively participating with
the customers through the MOU group
to identify and address such issues.

E. Comment: One commenter
encouraged Western to continue
investigating ways to maximize the
value of its assets, including
transmission rights across neighboring
systems and high-value transmission
across constrained paths.

Response: Western continually looks
for ways to increase revenues and
decrease costs, including maximizing
the use of the transmission system.
However, Western has determined that
this particular comment is not directly
related to the proposed action and is
outside the scope of the rate process.

Availability of Information

Information about this rate
adjustment, including PRSs, comments,
letters, memorandums, and other
supporting material made or kept by
Western that was used to develop the
provisional rates is available for public
review in the Rocky Mountain Customer
Service Regional Office, Western Area
Power Administration, 5555 East
Crossroads Boulevard, Loveland,
Colorado.

Regulatory Procedure Requirements
Regulatory Flexibility Analysis

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601, et seq.) requires Federal
agencies to perform a regulatory
flexibility analysis if a final rule is likely
to have a significant economic impact
on a substantial number of small entities
and there is a legal requirement to issue
a general notice of proposed
rulemaking. Western has determined
that this action does not require a
regulatory flexibility analysis since it is
a rulemaking of particular applicability
involving rates or services applicable to
public property.

Environmental Compliance

In compliance with the National
Environmental Policy Act (NEPA) of
1969 (42 U.S.C. 4321, et seq.); Council
on Environmental Quality Regulations
(40 CFR parts 1500-1508); and DOE

NEPA Regulations (10 CFR part 1021),
Western has determined that this action
is categorically excluded from preparing
an environmental assessment or an
environmental impact statement.

Determination Under Executive Order
12866

Western has an exemption from
centralized regulatory review under
Executive Order 12866; accordingly, no
clearance of this notice by the Office of
Management and Budget is required.

Small Business Regulatory Enforcement
Fairness Act

Western has determined that this rule
is exempt from congressional
notification requirements under 5 U.S.C.
801 because the action is a rulemaking
of particular applicability relating to
rates or services and involves matters of
procedure.

Submission to the Federal Energy
Regulatory Commission

The provisional rates herein
confirmed, approved, and placed into
effect, together with supporting
documents, will be submitted to the
Commission for confirmation and final
approval.

Order

In view of the foregoing and under the
authority delegated to me, I confirm and
approve on an interim basis, effective
January 1, 2006, Rate Schedule L-F6 for
the Loveland Area Projects of the
Western Area Power Administration.
The rate schedule shall remain in effect
on an interim basis, pending the
Commission’s confirmation and
approval of them or substitute rates on
a final basis through December 31, 2010.

Dated: November 9, 2005.
Clay Sell,
Deputy Secretary.

Rate Schedule L-F6 (Supersedes
Schedule L-F5)

Loveland Area Projects; Colorado,
Kansas, Nebraska, Wyoming

Schedule of Rates for Firm Electric
Service

Effective

First Step: Beginning on the first day
of the first full billing period on or after
January 1, 2006, through December 31,
2006.

Second Step: Beginning on the first
day of the first full billing period on or
after January 1, 2007, through December
31, 2010.

Available

Within the marketing area served by
the Loveland Area Projects.
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Applicable

To the wholesale power customers for
firm power service supplied through
one meter at one point of delivery, or as
otherwise established by contract.

Character

Alternating current, 60 hertz, three
phase, delivered and metered at the
voltages and points established by
contract.

Monthly Rates

First Step:

Demand Charge: $3.43 per kilowatt
(kW) of billing demand.

Energy Charge: 13.06 mills per
kilowatthour (kWh) of use.

Billing Demand: Unless otherwise
specified by contract, the billing
demand will be the seasonal contract
rate of delivery.

Second Step:

Demand Charge: $3.59 per kW of
billing demand.

Energy Charge: 13.68 mills per kWh of
use.

Billing Demand: Unless otherwise
specified by contract, the billing
demand will be the seasonal contract
rate of delivery.

Adjustments

For Transformer Losses: If delivery is
made at transmission voltage but
metered on the low-voltage side of the
substation, the meter readings will be
increased to compensate for transformer
losses as provided for in the contract.

For Power Factor: None. The customer
will be required to maintain a power
factor at all points of measurement
between 95-percent lagging and 95-
percent leading.

[FR Doc. E5—6575 Filed 11-25-05; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY
Western Area Power Administration

Parker-Davis Project, Pacific
Northwest-Pacific Southwest Intertie
Project, and the Central Arizona
Project—Rate Order No. WAPA-114

AGENCY: Western Area Power
Administration, DOE.

ACTION: Notice of withdrawal of multi-
system transmission rate proposal.

SUMMARY: The Western Area Power
Administration (Western) initiated a
formal rate process for the purpose of
implementing a multi-system
transmission rate (MSTR) by a Federal
Register notice published on June 22,

2004. The process was extended by a
Federal Register notice on March 3,
2005. The purpose of the extension was
to allow Western time to respond to
customer requests to develop a customer
choice model. Western developed and
presented a customer choice
methodology in public information and
public comment forums held March 29,
2005, and April 6, 2005, respectively.
Effective November 28, 2005, Western is
withdrawing the MSTR proposal for
long-term firm transmission service on
the Parker-Davis Project (P-DP), the
Pacific Northwest-Pacific Southwest
Intertie Project (Intertie), and the Central
Arizona Project (CAP). Western has
considered all comments in its decision
to withdraw its proposal for the MSTR
for long-term firm transmission service.
Western is, however, studying the
conversion of non-firm and short-term
firm transmission service on the Parker-
Davis, Intertie and Central Arizona
projects to a multi-system service.
Customer notification will be provided
and feedback sought in a separate
informal process.

FOR FURTHER INFORMATION CONTACT: Mr.
J. Tyler Carlson, Regional Manager,
Desert Southwest Customer Service
Region, Western Area Power
Administration, P.O. Box 6457,
Phoenix, AZ 85005-6457, telephone
(602) 605—2453, e-mail
carlson@wapa.gov, or Mr. Jack Murray,
Rates Team Lead, Desert Southwest
Customer Service Region, Western Area
Power Administration, P.O. Box 6457,
Phoenix, AZ 85005-6457, telephone
(602) 605—2442, e-mail
jmurray@wapa.gov.

SUPPLEMENTARY INFORMATION: During the
consultation and comment period for
the rate process, Western received
comments voicing strong opposition to
the proposed methodology. No
comments were received in support of
the customer choice methodology.

The consultation and comment period
ended June 1, 2005. All formally
submitted comments, both written and
oral, were considered in preparing this
notice.

Comments

Written comments were received from
the following organizations: Arizona
Power Authority, Arizona Public
Service Company, K. R. Saline &
Associates, Robert S. Lynch and
Associates, Salt River Project.

Representatives of the following
organizations made oral comments:
Irrigation & Electrical Districts
Association of Arizona, R. W. Beck, Salt
River Project.

Western responded to an oral
comment received during the Public
Information Forum in a letter dated May
17, 2005. The letter is posted on
Western’s Web site at hitp://
www.wapa.gov/dsw/pwrmkt/MSTRP/
MSTRP.htm. Responses in this notice
focus on written comments received
during the consultation and comment
period pertinent to a revised customer
choice model and Western’s authority to
develop an MSTR.

Comment: Western received a
comment suggesting it has no legal
authority to implement an MSTR of any
sort if the revenue requirements of
multiple projects will be combined.
Comments also questioned whether an
MSTR is allowed by DOE Order
RA6120.2.

Response: Under all MSTR
approaches presented by Western, each
power system would remain financially
independent for accounting and
repayment purposes. Each power
system would maintain a separate
Power Repayment Study (PRS) and
financial reports. The total MSTR
revenue collected would be allocated to
each power system based on the
individual power system’s percentage of
the total MSTR revenue requirement.

Western is not prohibited from
implementing such a blended rate by
either DOE Order RA 6120.2 or project-
specific legislation. Western has
combined the revenue requirements of
multiple projects for ratesetting
purposes in its other regional offices
and continues to set rates in this
manner.

Comment: A commenter who had
asked Western to provide general
information on the MSTR more than one
year ago believes Western has not
provided this information.

Response: The specific request had to
do with Western’s initial presentation of
a customer choice methodology. The
presentation consisted mainly of tables
and mathematical formulas to explain
the circular problem with the method.
At the commenter’s request an
explanation in words was posted on the
Web site in June, 2003 under the
heading “Informal Customer Meeting
May 23, 2003” linked with the phrase
“Customer Choice Discussion.”

Comment: A customer commented
that the “‘customer choice” model is an
attempt to lower rates for a small group
of “pancaked” customers at the expense
of the majority of Western'’s firm
transmission customers.

Response: Western undertook the
design of the proposed ““customer
choice model” to address several
customers’ comments received during
the initial MSTR consultation and



71280

Federal Register/Vol. 70, No. 227 /Monday, November

28, 2005/ Notices

comment period. One of the earliest
principles stated by Western in the
initial MSTR development was to
eliminate the pancaking of firm
transmission rates. It was known that
any elimination of pancaking of rates
will result in a revenue loss to a single
power system by virtue of the pancaked
customer no longer having to pay two
systems’ rates for the same reservation.
Western’s customer choice model took
this into account and chose a rate which
would begin to eliminate pancaking
while balancing the risk to the other
power systems. Western projected
additional other revenues would be
realized in sufficient amounts to make
up for any losses resulting from MSTR
implementation.

Comment: A comment suggested
Western re-open the public process to
develop a customer choice model that
would be supported by a majority of
customers.

Response: Over a 2-year period,
Western has explored numerous options
for a multi-system transmission rate.
Four options were customer choice
models using various approaches. In all
cases, for Western to be able to collect
the full revenue requirement, some
customers will incur increased costs as
a result of a firm MSTR implementation.
In other customer choice models
explored by Western, varying levels of
support were noted. However in no case
did a majority of customers support the
methodologies. Support was dependent
upon the timing and the extent of
potential cost increases.

Comment: A comment requested
Western calculate the magnitude of rate
decreases if revenue projections
materialize without implementation of
an MSTR.

Response: During the public process
for the customer choice MSTR, Western
presented a table showing some loss of
firm revenues to the single system
projects due to partial un-pancaking.
Western projected mitigating this loss of
revenues in order to provide for stable
single system rates. Western’s
commitment to its customers is to keep
rates as stable as possible for the
foreseeable future. It is not appropriate
to project a rate decrease given the many
variables which may impact the rate
calculation.

Comment: A comment suggested that
if the MSTR is implemented, the return
of funds to each single system should be
based on the amount of transmission
revenue lost due to MSTR
implementation instead of based on the
percentage share of total revenue
requirement, as proposed by Western.

Response: The method the comment
suggested is the methodology Western

proposed in the initial MSTR
presentation which would have had all
customers converging to an MSTR in the
fifth year.

This methodology resulted in a risk of
increased costs to some customers. The
comments received at that time
correctly noted that any MSTR method
that eliminates pancaking presents a
risk of cost increases. However, MSTR
could help mitigate this risk by freeing
up additional capacity for sale.

Comment: Several comments
suggested that Western abandon this
proposal because the risks outweigh the
benefits.

Response: After careful consideration
of all comments, Western is
withdrawing the proposal for a firm
point-to-point MSTR rate at this time.

Availability of Information

All brochures, studies, comments,
letters, memorandums, or other
documents that Western initiates or uses
to develop the proposed rates are
available for inspection and copying at
the Desert Southwest Customer Service
Regional Office, Western Area Power
Administration, located at 615 South
43rd Avenue, Phoenix, Arizona. Many
of these documents and supporting
information are also available on
Western’s Web site at http://
www.wapa.gov/dsw/pwrmkt/MSTRP/
MSTRP.htm.

Regulatory Procedure Requirements
Regulatory Flexibility Analysis

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601, et seq.) requires Federal
agencies to perform a regulatory
flexibility analysis if a final rule is likely
to have a significant economic impact
on a substantial number of small entities
and there is a legal requirement to issue
a general notice of proposed
rulemaking. This action does not require
a regulatory flexibility analysis since it
is a rulemaking of particular
applicability involving rates or services
applicable to public property.

Environmental Compliance

In compliance with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321, et seq.);
Council on Environmental Quality
Regulations (40 CFR parts 1500—-1508);
and DOE NEPA Regulations (10 CFR
part 1021), Western has determined this
action is categorically excluded from
preparing an environmental assessment
or an environmental impact statement.

Determination Under Executive Order
12866

Western has an exemption from
centralized regulatory review under

Executive Order 12866; accordingly, no
clearance of this notice by the Office of
Management and Budget is required.

Small Business Regulatory Enforcement
Fairness Act

Western has determined that this rule
is exempt from congressional
notification requirements under 5 U.S.C.
801 because the action is a rulemaking
of particular applicability relating to
rates or services and involves matters of
procedure.

Dated: November 9, 2005.

Michael S. Hacskaylo,

Administrator.

[FR Doc. E5-6572 Filed 11-25-05; 8:45 am)]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY
Western Area Power Administration

Pick-Sloan Missouri Basin Program—
Eastern Division—Rate Order No.
WAPA-126

AGENCY: Western Area Power
Administration, DOE.

ACTION: Notice of order concerning
power rates.

SUMMARY: The Deputy Secretary of
Energy confirmed and approved Rate
Order No. WAPA-126 and Rate
Schedules P-SED-F8 and P-SED-FPS8,
placing firm power and firm peaking
power rates from the Pick-Sloan
Missouri Basin Program—Eastern
Division (P-SMBP—ED) of the Western
Area Power Administration (Western)
into effect on an interim basis. The
provisional rates will be in effect until
the Federal Energy Regulatory
Commission (Commission) confirms,
approves, and places them into effect on
a final basis or until they are replaced
by other rates. The provisional rates will
provide sufficient revenue to pay all
annual costs, including interest
expense, and repay power investment
and irrigation aid, within the allowable
periods.

DATES: Rate Schedules P-SED-F8 and
P-SED-FP8 will be placed into effect on
an interim basis on the first day of the
first full billing period beginning on or
after January 1, 2006, and will be in
effect until the Commission confirms,
approves, and places the rate schedules
in effect on a final basis ending
December 31, 2010, or until the rate
schedules are superseded.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert J. Harris, Regional Manager,
Upper Great Plains Region, Western
Area Power Administration, 2900 4th
Avenue North, Billings, MT 59101-
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1266, telephone (406) 247—7405, e-mail
rharris@wapa.gov, or Mr. Jon R. Horst,
Rates Manager, Upper Great Plains
Region, Western Area Power
Administration, 2900 4th Avenue North,
Billings, MT 59101-1266, telephone
(406) 247-7444, e-mail horst@wapa.gov.

SUPPLEMENTARY INFORMATION: The
Deputy Secretary of Energy approved
existing Rate Schedules P-SED-F7 and
P-SED-FP7 for P-SMBP—ED firm
power service and firm peaking power
service on December 24, 2003 (Rate
Order No. WAPA-110, 69 FR 649,
January 6, 2004). The Commission
confirmed and approved the rate
schedules on December 23, 2004, in
FERC Docket No. EF04-5031-000 (109
FERC 62,234). The existing rate
schedules are effective from February 1,
2004, through December 31, 2008.

The P-SMBP—ED firm power and
firm peaking power rates must be
increased due to the economic impact of
the drought, increased operation and
maintenance and other annual
expenses, increased investments, and
increased interest expense associated
with deficits. The studies have also been
adjusted to account for calendar year
implementation versus a fiscal year
implementation.

The existing firm power Rate
Schedule is being superseded by Rate
Schedule P-SED-F8. Under Rate
Schedule P-SED-F7, the energy charge
is 9.62 mills per kilowatthour (mills/
kWh), and the capacity charge is $3.72
per kilowattmonth (kWmonth). The
composite rate is 16.51 mills/kWh. The
provisional rates for P-SMBP—ED firm
power are being implemented in two
steps. The first step of the provisional
firm power rates consists of an energy
charge of 10.69 mills/kWh and a
capacity charge of $4.20 per kWmonth.
The first step of the provisional rates for
P-SMBP—ED firm power in Rate
Schedule P-SED-F8 will result in an
overall composite rate of 18.47 mills/
kWh on January 1, 2006, and will result
in an increase of about 11.9 percent
when compared with the existing P—
SMBP—ED firm power rates under Rate
Schedule P-SED-F7. The second step of
the provisional firm power rates
consists of an energy charge of 11.29
mills/kWh and a capacity charge of
$4.45 per kWmonth. The second step of
the provisional rates for P-SMBP—ED
firm power in Rate Schedule P-SED-F8
will result in an overall composite rate
of 19.54 mills/kWh on January 1, 2007,
and will result in an increase of about
5.8 percent, with a total compounded
increase after both steps of about 18.4
percent.

The existing firm peaking power Rate
Schedule is being superseded by Rate
Schedule P-SED-FP8. Under Rate
Schedule P-SED-FP7, the firm peaking
energy charge is 9.62 mills/kWh, and
the firm peaking capacity charge is
$3.72 per kWmonth. The first step of the
provisional rates consists of an energy
charge of 10.69 mills/kWh and a
capacity charge of $4.20 per kWmonth
on January 1, 2006. The second step of
the provisional rates consists of an
energy charge of 11.29 mills/kWh and a
capacity charge of $4.45 per kWmonth
on January 1, 2007.

The new rates will be higher than the
existing rates, primarily due to
increased purchased power and
deferred annual expenses (deficits)
associated with extended drought
conditions. The proposed increase is
more than 18 percent, which, combined
with the recent rate increase in 2004,
will result in a total increase in excess
of 37 percent by 2007.

Incorporating these costs in the
current Power Repayment Study
confirms that existing rates do not
provide enough revenue to repay
irrigation assistance for Bureau of
Reclamation Projects in future years. To
meet Cost Recovery Criteria outlined in
DOE Order RA 6120.2, a revised study
and rate adjustment has been developed
to demonstrate that sufficient revenues
will be collected to meet future
obligations.

The proposed rates will provide
sufficient revenue to pay all annual
costs, including interest expense, and
meet required investment repayment
within the allowable periods outlined in
DOE Order RA 6120.2 and applicable
legislation. Implementing the increase
in two steps helps mitigate the financial
impact of a single larger rate adjustment.

By Delegation Order No. 00—037.00,
effective December 6, 2001, the
Secretary of Energy delegated: (1) The
authority to develop power and
transmission rates to Western’s
Administrator, (2) the authority to
confirm, approve, and place such rates
into effect on an interim basis to the
Deputy Secretary of Energy, and (3) the
authority to confirm, approve, and place
into effect on a final basis, to remand or
to disapprove such rates to the
Commission. Existing DOE procedures
for public participation in power rate
adjustments (10 CFR part 903) were
published on September 18, 1985.

Under Delegation Order Nos. 00—
037.00 and 00—001.00A, 10 CFR part
903, and 18 CFR part 300, I hereby
confirm, approve, and place Rate Order
No. WAPA-126, the proposed P—
SMBP—ED firm power, and firm
peaking power rates into effect on an

interim basis. The new Rate Schedules
P-SED-F8 and P-SED-FP8 will be
promptly submitted to the Commission
for confirmation and approval on a final
basis.

Dated: November 9, 2005.
Clay Sell,
Deputy Secretary.

Department of Energy, Deputy
Secretary

In the Matter of: Western Area Power
Administration; Rate Adjustment; Pick-
Sloan Missouri Basin Program—Eastern
Division

Order Confirming, Approving, and
Placing the Pick-Sloan Missouri Basin
Program—Eastern Division Firm Power
and Firm Peaking Power Service Rates
Into Effect on an Interim Basis

These rates were established in
accordance with section 302 of the
Department of Energy (DOE)
Organization Act (42 U.S.C. 7152). This
Act transferred to and vested in the
Secretary of Energy the power marketing
functions of the Secretary of the
Department of the Interior and the
Bureau of Reclamation under the
Reclamation Act of 1902 (ch. 1093, 32
Stat. 388), as amended and
supplemented by subsequent laws,
particularly section 9(c) of the
Reclamation Project Act of 1939 (43
U.S.C. 485h(c)), and other Acts that
specifically apply to the project
involved.

By Delegation Order No. 00—037.00,
effective December 6, 2001, the
Secretary of Energy delegated: (1) The
authority to develop power and
transmission rates to Western’s
Administrator, (2) the authority to
confirm, approve, and place such rates
into effect on an interim basis to the
Deputy Secretary of Energy, and (3) the
authority to confirm, approve, and place
into effect on a final basis, to remand or
to disapprove such rates to the
Commission. Existing DOE procedures
for public participation in power rate
adjustments (10 CFR part 903) were
published on September 18, 1985.

Acronyms and Definitions

As used in this Rate Order, the
following acronyms and definitions
apply:

Administrator: The Administrator of
the Western Area Power
Administration.

Capacity: The electric capability of a
generator, transformer, transmission
circuit, or other equipment. It is
expressed in kW.

Capacity Charge: The rate which sets
forth the charges for capacity. It is
expressed in $ per kWmonth.
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Commission: Federal Energy
Regulatory Commission.

Composite Rate: The rate for
commercial firm power which is the
total annual revenue requirement for
capacity and energy divided by the total
annual energy sales. It is expressed in
mills/kWh and used for comparison
purposes.

Corps: United States Army Corps of
Engineers.

CROD: Contract rate of delivery. The
maximum amount of capacity made
available to a preference customer for a
period specified under a contract.

Customer: An entity with a contract
that is receiving service from Western’s
Upper Great Plains Region.

Deficits: Deferred or unrecovered
annual expenses.

DOE: United States Department of
Energy.

DOE Order RA 6120.2: An order
outlining with power marketing
administration financial reporting and
ratemaking procedures.

Energy: Measured in terms of the
work it is capable of doing over a period
of time. It is expressed in kilowatthours.

Energy Charge: The rate which sets
forth the charges for energy. It is
expressed in mills per kilowatthour and
applied to each killowatthour delivered
to each customer.

FERC: Federal Energy Regulatory
Commission (to be used when
referencing Commission Orders).

Firm: A type of product and/or service
available at the time requested by the
customer.

FRN: Federal Register notice.

Fry-Ark: Fryingpan-Arkansas Project.

FY: Fiscal year; October 1 to
September 30.

Interior: United States Department of
the Interior.

kW: Kilowatt—the electrical unit of
capacity that equals 1,000 watts.

kWh: Kilowatthour—the electrical
unit of energy that equals 1,000 watts in
1 hour.

kWmonth: Kilowattmonth—the
electrical unit of the monthly amount of
capacity.

LAP: Loveland Area Projects.

Load Factor: The ratio of average load
in kW supplied during a designated
period to the peak or maximum load in
kW occurring in that period.

mills/kWh: Mills per kilowatthour—
the unit of charge for energy (equal to
one tenth of a cent or one thousandth
of a dollar.)

MW: Megawatt—the electrical unit of
capacity that equals 1 million watts or
1,000 kilowatts.

NEPA: National Environmental Policy
Act of 1969 (42 U.S.C. 4321, et seq.).

O&M: Operation and Maintenance.

P-SMBP: The Pick-Sloan Missouri
Basin Program

P-SMBP—ED: Pick-Sloan Missouri
Basin Program—Eastern Division

P-SMBP—WD: Pick-Sloan Missouri
Basin Program—Western Division

Power: Capacity and energy.

Power Factor: The ratio of real to
apparent power at any given point and
time in an electrical circuit. Generally it
is expressed as a percentage ratio.

Preference: The requirements of
Reclamation Law which provide that
preference in the sale of Federal power
shall be given to municipalities and
other public corporations or agencies
and also to cooperatives and other
nonprofit organizations financed in
whole or in part by loans made under
the Rural Electrification Act of 1936
(Reclamation Project Act of 1939,
section 9(c), 43 U.S.C. 485h(c)).

Provisional Rate: A rate which has
been confirmed, approved and placed
into effect on an interim basis by the
Deputy Secretary.

PRS: Power Repayment Study.

Rate Brochure: A document
explaining the rationale and background
for the rate proposal contained in this
Rate Order dated June 2005.

Reclamation: United States
Department of the Interior, Bureau of
Reclamation.

Reclamation Law: A series of Federal
laws. Viewed as a whole, these laws
create the originating framework under
which Western markets power.

Revenue Requirement: The revenue
required to recover annual expenses
(such as O&M, purchase power,
transmission service expenses, interest
and deferred expenses) and repay
Federal investments and other assigned
costs.

RMR: The Rocky Mountain Customer
Service Region of Western.

UGPR: The Upper Great Plains
Customer Service Region of Western.

Western: United States Department of
Energy, Western Area Power
Administration.

Effective Date

The new provisional rates will take
effect on the first day of the first full
billing period beginning on or after
January 1, 2006, and will remain in
effect until December 31, 2010, pending
approval by the Commission on a final
basis.

Public Notice and Comment

Western followed the Procedures for
Public Participation in Power and
Transmission Rate Adjustments and
Extensions, 10 CFR part 903, in
developing these rates. The steps
Western took to involve interested
parties in the rate process were:

1. The proposed rate adjustment
process began April 19, 2005, when
Western mailed a notice announcing
informal customer meetings to all P—
SMBP—ED customers and interested
parties. The meetings were held on May
10, 2005, in Denver, Colorado, and on
May 11, 2005, in Sioux Falls, South
Dakota. At these informal meetings,
Western explained the rationale for the
rate adjustment, presented rate designs
and methodologies, and answered
questions.

2. An FRN was published on June 16,
2005 (70 FR 35080) that announced the
proposed rates for P-SMBP—ED, began
a public consultation and comment
period, and announced the public
information and public comment
forums.

3. On June 17, 2005, Western’s UGPR
mailed letters to all P-SMBP—ED
preference customers and interested
parties transmitting the FRN published
on June 16, 2005.

4. On July 19, 2005, beginning at 10
a.m. (MDT), Western held a public
information forum at the Radisson
Stapleton Plaza in Denver, Colorado. On
July 20, 2005, beginning at 8 a.m. (CDT),
a second public information forum was
held at Peru State College in Lincoln,
Nebraska. On July 20, 2005, beginning at
2 p.m. (CDT), a third public information
forum was held at the Sheraton Hotel
and Convention Center in Sioux Falls,
South Dakota. On July 21, 2005,
beginning at 9 a.m. (CDT), a fourth
public information forum was held at
the Doublewood Inn in Fargo, North
Dakota. Western provided detailed
explanations of the proposed rates for
P-SMBP—ED, and a list of issues that
could change the proposed rates.
Western also answered questions and
gave notice that more information was
available in the rate brochure.

5. On August 16, 2005, beginning at
9 a.m. (MDT), Western held a comment
forum at the Radisson Stapleton Plaza in
Denver, Colorado, to give the public an
opportunity to comment for the record.
No oral or written comments were
received at this forum. On August 17,
2005, beginning at 9 a.m. (CDT), a
second public comment forum was held
at the Sheraton Hotel and Convention
Center in Sioux Falls, South Dakota, to
give the public an opportunity to
comment for the record. Ten oral
comments were received at this forum.

6. Western received 92 comment
letters and 21 verbal comments from 94
entities during the consultation and
comment period, which ended
September 14, 2005. All formally
submitted comments have been
considered in preparing this Rate Order.
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7. Western’s UGPR provided a Web
site with all of the letters, time frames,
dates and locations of forums,
documents discussed at the information
meetings, FRNs, and all other
information about this rate process for
easy customer access. The Web site is
located at http://www.wapa.gov/ugp/
rates/2006FirmRateAd;.

Comments

Written comments were received from

the following organizations:

Atlantic Municipal Utilities, Iowa

Basin Electric Power Cooperative, North
Dakota

Breckenridge Public Utilities, Minnesota

Brown County Rural Electrical
Association, Minnesota

Capital Electric Cooperative, Inc., North
Dakota

Central Iowa Power Cooperative, lowa

Central Power Electric Cooperative, Inc.,
North Dakota

City of Adrian, Minnesota

City of Akron, Iowa

City of Arlington, South Dakota

City of Auburn, Nebraska

City of Aurora, South Dakota

City of Benson, Minnesota

City of Big Stone City, South Dakota

City of Burke, South Dakota

City of Colman, South Dakota

City of Detroit Lakes, Minnesota

City of Estelline, South Dakota

City of Faith, South Dakota

City of Flandreau, South Dakota

City of Fort Pierre, South Dakota

City of Groton, South Dakota

City of Hawarden, lowa

City of Howard, South Dakota

City of Jackson, Minnesota

City of Lakota, North Dakota

City of Luverne, Minnesota

City of Madison, South Dakota

City of McLaughlin, South Dakota

City of Melrose, Minnesota

City of Northwood, North Dakota

City of Orange City, Iowa

City of Parker, South Dakota

City of Paullina, Iowa

City of Pierre, South Dakota

City of Plankinton, South Dakota

City of Sioux Center, Iowa

City of Staples, Minnesota

City of Tyndall, South Dakota

City of Vermillion, South Dakota

City of Wadena, Minnesota

City of Watertown, South Dakota

City of Wessington Springs, South
Dakota

City of White, South Dakota

City of Winner, South Dakota

Corn Belt Power Cooperative, l[owa

Dakota State University, South Dakota

Dawson Public Power District, Nebraska

East River Electric Power Cooperative,
South Dakota

Federated Rural Electric, Minnesota

Hartley Municipal Utilities, Iowa

Heartland Consumers Power District,
South Dakota

Lake Region Electric Cooperative,
Minnesota

Lincoln Electric System, Nebraska

Manilla Municipal Utilities, Iowa

Marshall Municipal Utilities, Minnesota

McLeod Cooperative Power, Minnesota

Meeker Cooperative, Minnesota

Mid-West Electric Consumers
Association, Colorado

Minnkota Power Cooperative, Inc.,
North Dakota

Missouri River Energy Services, South
Dakota

Moorhead Public Service, Minnesota

Municipal Energy Agency of Nebraska,
Nebraska

Nebraska Public Power District,
Nebraska

Nobles Cooperative Electric, Minnesota

Northwest Iowa Power Cooperative,
Towa

Powder River Energy Corporation,
Wyoming

Renville Sibley Cooperative Power
Association, Minnesota

Rock Rapids Utilities, Iowa

Sanborn Municipal Light Plant, Iowa

Sauk Centre Public Utilities
Commission, Minnesota

Sioux Valley Energy, South Dakota

Slope Electric Cooperative, Inc., North
Dakota

South Dakota Municipal Electric
Association, South Dakota

South Dakota Rural Electric Association

State of Montana-Department of Natural
Resources and Conservation

State of South Dakota-Black Hills State
University

State of South Dakota-Board of Regents

State of South Dakota-Bureau of
Administration

State of South Dakota-Department of
Corrections

State of South Dakota-Developmental
Center/Redfield

State of South Dakota-Human Services
Center

State of South Dakota-Mike Durfee State
Prison

State of South Dakota-Northern State
University

State of South Dakota-School of Mines
and Technology

State of South Dakota-South Dakota
State Penitentiary

State of South Dakota-South Dakota
State University

Town of Pickstown, South Dakota

Town of Langford, South Dakota

Valley City Public Works, North Dakota

Valley Electric Cooperative, Montana

Woodbine Municipal Utilities, lowa
Representatives of the following

organizations made oral comments:

Basin Electric Power Cooperative, North
Dakota

City of Barnesville, Minnesota.

City of Harlan, Iowa

City of Wadena, Minnesota

East River Electric Power Cooperative
Inc., South Dakota

Federated Rural Electric, Minnesota

Lake Region Electric Cooperative,
Minnesota

Lincoln Electric System, Nebraska

Mid-West Electric Consumers
Association, Colorado

Minnkota Power Cooperative Inc., North
Dakota

Missouri River Energy Services, South
Dakota

Moorhead Public Service, Minnesota

Nebraska Public Power District,
Nebraska

Valley City Public Works, North Dakota

Project Description

The P-SMBP was authorized by
Congress in section 9 of the Flood
Control Act of December 22, 1944,
commonly referred to as the 1944 Flood
Control Act. The multipurpose program
provides flood control, irrigation,
navigation, recreation, preservation and
enhancement of fish and wildlife, and
power generation. Multipurpose
projects have been developed on the
Missouri River and its tributaries in
Colorado, Montana, Nebraska, North
Dakota, South Dakota and Wyoming.

In addition to the multipurpose water
projects authorized by section 9 of the
Flood Control Act of 1944, certain other
existing projects have been integrated
with the P-SMBP for power marketing,
operation and repayment purposes. The
Colorado-Big Thompson, Kendrick and
Shoshone Projects were combined with
the P-SMBP in 1954, followed by the
North Platte Project in 1959. These
projects are referred to as the
“Integrated Projects” of the P-SMBP.

The Flood Control Act of 1944 also
authorized the inclusion of the Fort
Peck Project with the P-SMBP for
operation and repayment purposes. The
Riverton Project was integrated with the
P-SMBP in 1954, and in 1970 was
reauthorized as a unit of P-SMBP.

The P-SMBP is administered by two
regions. The UGPR with a regional
office in Billings, Montana, markets
power from the Eastern Division of P—
SMBP, and the RMR with a regional
office in Loveland, Colorado, markets
the Western Division power of P-SMBP.
The UGPR markets power in western
Iowa, Minnesota, Montana east of the
Continental Divide, North Dakota, South
Dakota and the eastern two-thirds of
Nebraska. The RMR markets P-SMBP
power and Fry-Ark power, which in
combination with P-SMBP—WD is
known as LAP power, in northeastern
Colorado, east of the Continental Divide



71284

Federal Register/Vol. 70, No. 227 /Monday, November 28, 2005 /Notices

in Wyoming, west of the 101st meridian
in Nebraska and northern Kansas. The
P-SMBP power is marketed to
approximately 300 firm power
customers by the UGPR and
approximately 40 firm power customers
by the RMR.

Power Repayment Study—Firm Power
Rate

Western prepares a PRS each FY to
determine if revenues will be sufficient
to repay, within the required time, all
costs assigned to the P-SMBP revenues.
Repayment criteria are based on law,
policies including DOE Order RA
6120.2, and authorizing legislation. To
meet Cost Recovery Criteria outlined in
DOE Order RA 6120.2, a revised study
and rate adjustment has been developed
to demonstrate that sufficient revenues
will be collected to meet future
obligations.

Under this adjustment, payments
toward irrigation assistance and capital
debt are necessary before deficits are
completely repaid. Traditionally,
prepayment of irrigation assistance or
capital is only done in the absence of
deficits. However, if all revenue were
applied toward deficits prior to making

any payments for irrigation and other
capital requirements, an extraordinarily
large rate increase to meet single year
repayment obligations would be
required. Once these single year
repayment obligations were satisfied,
another rate adjustment would be
necessary to decrease the rates. While
repayment of capital debt and irrigation
assistance prior to complete repayment
of deficits is not typical, the approach
approved within this Rate Order is well
within the bounds of the discretion
allowed under DOE Order RA 6120.2.

Under this adjustment, Western will
repay all deficits and also make
previously planned payments for
irrigation assistance and other
investments that are due in the years
2013 and 2014. Prepaying irrigation and
capital investments has been part of the
Pick-Sloan repayment plans and
approved rate adjustments for the past
20 years. They are an integral part of the
long-term plan for the project and have
provided rate stability for consumers
while meeting Federal repayment
obligations. Modest irrigation and
investment payments for a brief period
of 2 to 3 years will reduce the single-

year revenue requirement for irrigation
assistance and hold increases to the
“lowest possible rates to consumers
consistent with sound business
principles,” as outlined in section 5 of
the Flood Control Act of 1944.

The provisional rates for P-SMBP—
ED will be implemented in two steps.
First step provisional rates are to
become effective on an interim basis on
the first day of the first full billing
period beginning on or after January 1,
2006. Second step provisional rates are
to become effective on the first day of
the first full billing period beginning on
or after January 1, 2007. Under Rate
Schedule P-SED-FS8, the first and
second step provisional rates for P—
SMBP—ED firm power will result in a
total compounded composite rate
increase of approximately 18.4 percent.
The current composite rate under Rate
Schedule P-SED-F7 is 16.51 mills/kWh.
The provisional composite rate is 19.54
mills/kWh.

Existing and Provisional Rates

A comparison of the existing and
provisional firm power and firm
peaking power rates follow:

COMPARISON OF EXISTING AND PROVISIONAL RATES PICK-SLOAN MISSOURI BASIN PROGRAM—EASTERN DIVISION

] : : - First step rates Percent Second step rates Percent
Firm electric service Existing rates Jan. 1. 2006 change Jan. 1, 2007 change
P-SMBP—ED Revenue $160.1 million .......ccceevenee $179.4 million .......cccovvenee 12.1 | $189.9 million .......cocvvveune 5.9

Requirement.
P-SMBP—ED Composite | 16.51 mills’kkWh ................. 18.47 mills/kWh ................. 11.9 | 19.54 mills/lkWh ................. 5.8
Rate.
Firm Capacity .......cc.ccoouu.... $3.72/kWmonth ................. $4.20/kWmonth ................. 12.9 | $4.45/kWmonth ................. 6.0
Firm Energy .......cccceeeeneee. 9.62 mills/kWh ... 10.69 mills/kWh . 11.1 | 11.29 mills/kWh ... 5.6
Tiered > 60 Percent Load | 5.21 mills’kWh ................... 5.21 mills/kWh ........cccee. 0.0 | 5.21 mills’kWh ................... 0.0
Factor.
Firm Peaking Capacity ...... $3.72/kWmonth ................. $4.20/kWmonth ................. 12.9 | $4.45/kWmonth ................. 6.0
Firm Peaking Energy ' ...... 9.62 mills/kWh ........ccocneee 10.69 mills/kWh ................. 11.1 | 11.29 mills/kWh ................. 5.6

1Firm Peaking Energy is normally returned. This rate will be assessed in the event Firm Peaking Energy is not returned.

Western Division

The LAP rate will be designed to
cover the P-SMBP—WD revenue
requirement for the P-SMBP and the
revenue requirement for Fry-Ark. The
adjustment to the LAP rate is a separate
formal rate process which is
documented in Rate Order No. WAPA—
125. Rate Order No. WAPA-125 is also
scheduled to go into effect on the first
day of the first full billing period
beginning on January 1, 2006.

Certification of Rates

Western’s Administrator certified that
the provisional rates for P-SMBP—ED
firm power and firm peaking power
rates are the lowest possible rates
consistent with sound business
principles. The provisional rates were

developed following administrative
policies and applicable laws.

P-SMBP—ED Firm Power Rate
Discussion

According to Reclamation Law,
Western must establish power rates
sufficient to recover operation,
maintenance, purchased power and
interest expenses and repay power
investment and irrigation aid.

The P-SMBP—ED firm power and
firm peaking power rates must be
increased due to the economic impact of
the drought, increased O&M and other
annual expenses, increased investments,
and increased interest expense
associated with deficits. The studies
have also been adjusted to account for

calendar year implementation versus a
fiscal year implementation.

The existing rates for P-SMBP—ED
firm power and firm peaking power
under Rate Schedules P-SED-F7 and P—
SED-FP7 expire December 31, 2008.
Effective January 1, 2006, Rate
Schedules P-SED-F7 and P-SED-FP7
will be superseded by the new rates in
Rate Schedule P-SED-F8s and Rate
Schedule P-SED-FP8. The provisional
rates for P-SED-F8 firm power consist
of a capacity charge and an energy
charge. The provisional capacity charge
is $4.45/kWmonth, and the provisional
energy charge is 11.29 mills/kWh.
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Statement of Revenue and Related
Expenses

The following table provides a
summary of projected revenue and

expense data for the P-SMBP—ED firm
power rate through the 5-year
provisional rate approval period.

P-SMBP—ED FIRM POWER COMPARISON OF 5-YEAR RATE PERIOD (FY 2006—FY 2010) TOTAL REVENUES AND

EXPENSES
Existing rate | Proposed rate Difference
($000) ($000) ($000)
B I ] €= U R 1=V =Y o TN =SSN $1,497,654 $1,694,242 $196,588
Revenue Distribution
Expenses:
OBIM e a bt h e et ea et nn e e et ea e e teeneentenneeneene 762,873 832,279 69,406
Purchased Power and Wheeling ...... 60,882 276,203 215,320
Integrated Projects Requirements .... 0 0 0
INterest .....ooveviveere e 435,196 482,809 47,613
TTANSMISSION ....iiiiiiiiee e ceccteee et e e e e e e e e e e e e et aeeeeeeeeeassaeeeeeseaaassaeeeeeeseassnreeeaeeaan 67,063 70,537 3,474
LI ] €= U o1 g T SRS 1,326,014 1,661,827 335,813
Principal Payments:
Capitalized EXPENSES .....ccueiiuiiiiieiii ettt 169,152 30,764 (138,388)
Original Project and Additions* .... 1,128 1,128 0
Replacements ' ..o 1,360 523 (837)
IFFQALION .o s 0 0 0
Total Principal Payments .........ccoociiiiiiiiiiie s 171,641 32,416 (139,225)
Total Revenue DiStribULION ..........oooiiiiiiiiiie e 1,497,654 1,694,242 196,588

1 Due to the deficit or near-deficit conditions between 1999 and 2007, revenues generated in the cost evaluation period are applied toward re-
payment of deficits rather than repayment of project, additions and replacements. All deficits are projected to be repaid by 2017.

Basis for Rate Development

The existing rates for P-SMBP—ED
firm power in Rate Schedule P-SED-F7
expire December 31, 2008. The existing
rates no longer provide sufficient
revenues to pay all annual costs,
including interest expense, and repay
investment and irrigation aid within the
allowable period. The adjusted rates
reflect increases due to the economic
impact of the drought, increased O&M
and other annual expenses, increased
investments, and increased interest
expense associated with deficits. The
studies have also been adjusted to
account for calendar year
implementation versus fiscal year
implementation. The provisional rates
will provide sufficient revenue to pay
all annual costs, including interest
expense, and repay power investment
and irrigation aid within the allowable
periods. The provisional rates will take
effect on January 1, 2006, to correspond
with the start of the calendar year, and
will remain in effect through December
31, 2010.

The P-SMBP—ED provisional firm
power rate is designed to recover 50
percent of the revenue requirement from
the capacity rate and 50 percent from
the energy rate. The capacity rate of
$4.45 per kWmonth is calculated by
dividing 50 percent of the total annual
revenue by the number of billing units
(kWmonths) in a year. The energy rate

of 11.29 mills/kWh is calculated by
dividing 50 percent of the total annual
revenue requirement by the annual
energy sales. The capacity rate is
applied to both firm power and firm
peaking power. The energy rate is
applied to firm energy and firm peaking
energy that is not returned to Western.

The P-SMBP—ED firm peaking rate is
equal to the capacity charge for the firm
power rate. The firm peaking customer
pays the capacity rate on their total firm
peaking CROD each month rather than
firm peaking delivered each month.
Contract terms vary among firm peaking
customers with respect to return of
peaking energy. One firm peaking
customer returns all peaking energy,
while the other peaking customer may
pay for 20 to 40 percent of the peaking
energy they use and return the rest to
Western. When a firm peaking customer
keeps peaking energy the rate paid is the
same as the firm energy rate.

Comments

The comments and responses
regarding the firm power rate,
paraphrased for brevity when not
affecting the meaning of the
statement(s), are discussed below. Direct
quotes from comment letters are used
for clarification where necessary.

A. Comment: Western received
numerous comments that strongly
supported Western’s original rate
adjustment proposal which included a

2-step adjustment, calendar year
implementation, no change to the tiered
rate, and the proposed rates.

Response: Western appreciates the
support it has received from the public
for the original rate adjustment
proposal.

B. Comment: One customer
commented that Western should spread
this rate increase into future years to
help lessen the impact to its customers.
Western received one comment
preferring equal increases in each of the
2 years rather than the proposed
approximate two-thirds and one-third
plan.

Response: In accordance with DOE
Order RA 6120.2, Western set the rate
such that it is the lowest possible
consistent with sound business
principles. By adopting the 2-step rate
adjustment, Western has spread the
impact of the rate increase on the
customers over a longer time. Spreading
the rate increase over additional years or
equal rate increases would cause the
cumulative deficit to increase
substantially and would not be
consistent with sound business
principles.

C. Comment: During the comment
period, Western received 90 written
comments and 21 verbal comments
concerning the proposed Peaking Power
Capacity Alternative. By far, most
commenters indicated that Western
should not accept the Peaking Power
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Capacity Alternative because
implementing a change in rate
methodology would require a new rate
design. Commenters also stated that
shifting costs from firm peaking
capacity customers to firm power
customers is inappropriate, inequitable,
and unjustified. Commenters suggested
that peaking customers are getting a
superior product, particularly in the
summer season, to what other firm
power customers are getting because
they do not take as much off-peak
energy, are not subject to load following
scheduling limitations, and have very
generous energy payback provisions or
can buy high-value energy at the firm
power rate. One peaking supporter
commented that Western is obligated to
act in the best interest of the entire
customer base.

Several comments stated that Western
should accept the Peaking Power
Capacity Alternative based on it being
more equitable in distributing the costs
driving the rate increase. It was stated
that due to the drought Western has
purchased power, both on and off peak,
in every month and given the terms of
the peaking contracts, it is not equitable
to include all these costs in the peaking
customers’ rates because they do not
receive energy in every month. These
commenters suggested that requiring
peaking customers to pay a demand
charge in months of no usage penalizes
these customers and significantly
increases the cost of power purchased
under the peaking contract.
Additionally, comments state that the
peaking contract load factor has
decreased since the inception of the
contract and is significantly lower than
the firm contract load factor. One firm
peaking power customer stated that the
effective cost of peaking power in 2004,
after return of energy to Western, was
$304/MWh in the summer and $2,914/
MWh in the winter season. Another firm
peaking power customer stated that its
average per unit cost of firm power was
$17.57/MWh and the cost for peaking
power was $3,750/MWh. That customer
also commented it participates in the
energy markets on a daily basis and
understands the value of the peaking
contract. It stated this cost comparison
is not used to prove that firm peaking
is overpriced; instead it demonstrates
that the products are different. Lastly,
several comments suggest that operating
applications under the contract are too
restrictive.

Response: Because several customers
indicated there was rate inequity
between the firm peaking power
product and the firm power product,
Western included the Peaking Power
Capacity Alternative in the Notice of

Proposed Power Rates. Outlining the
concerns of the peaking customers gives
the public an opportunity to provide
reasonable and logical documentation
indicating that there is an inequity in
rates charged for the firm peaking power
product and the firm power product
through the public process. While firm
peaking power customers do receive
several benefits from the firm peaking
power product beyond those available
to firm power product customers,
Western does not recognize the firm
peaking power product to be superior to
the firm power product. Western does
not find that comments supporting the
Peaking Power Capacity Alternative
provide an in-depth evaluation with
supporting data to demonstrate
inequities in charges between the
products. To support the rate inequity
between the firm power product and the
peaking power product, a few comments
used an energy cost analysis. In
determining the true value of the firm
peaking power product, Western
believes it is unreasonable to focus
solely on the energy component while
ignoring the benefits of the capacity
portion of the product. Comments
supporting the Peaking Power Capacity
Alternative also point to energy
purchases as the majority of costs
requiring the rate adjustment. They
make the argument that energy purchase
costs due to drought conditions are
primarily associated with the firm
power product and, therefore, a larger
portion of the rate adjustment should be
attributed to the firm power product. A
thorough analysis of inequities between
the firm peaking power product and the
firm power product must look at the
effect of energy sales as well as energy
purchases. While it is true that energy
purchases during a drought apply
upward pressure on Western'’s rates, it
is also true that surplus sales apply
downward pressure during high water
years. The comments fail to recognize
that non-firm energy sales are the
primary reason that both the firm
peaking power product and the firm
power product both enjoyed flat rates
for the 10 years preceding the current
drought period.

Western has determined that the rate
increase should be spread among both
firm power and firm peaking power
customers following the practice
historically used. Those comments
received regarding the restrictions to the
operational application of the firm
peaking power product are outside the
scope of this rate adjustment process.
However, Western is willing to look at
the operational applications and review
possible restrictions to ensure equity in

the firm peaking power product for all
firm peaking power customers through
Western’s normal contract
administration procedures. After
considering the comments, Western has
determined at this time it cannot justify
moving to the Firm Peaking Capacity
Alternative.

D. Comment: Western received one
comment of concern that adequate long-
term purchased power arrangements
have not been pursued by the UGPR.

Response: Western continues to look
into long-term purchased power
arrangements on a seasonal basis.
However, at this time long-term
purchases that are available are not the
most cost beneficial method of meeting
Western purchase power requirements.

E. Comment: Western received one
comment that encouraged Western to
investigate ways to maximize the value
of its assets, including transmission
rights across neighboring systems and
high-value transmission rights across
constrained paths.

Response: Western continually looks
for ways to increase revenues and
decrease costs, including maximizing
the use of the transmission system.
However, Western has determined that
this particular comment is not directly
related to the proposed action and is
outside the scope of this rate process.

Availability of Information

Information about this rate
adjustment, including PRSs, comments,
letters, memorandums and other
supporting material made or kept by
Western used to develop the provisional
rates, is available for public review in
the Upper Great Plains Regional Office,
Western Area Power Administration,
2900 4th Avenue North, Billings,
Montana.

Regulatory Procedure Requirements
Regulatory Flexibility Analysis

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601, et seq.) requires Federal
agencies to perform a regulatory
flexibility analysis if a final rule is likely
to have a significant economic impact
on a substantial number of small entities
and there is a legal requirement to issue
a general notice of proposed
rulemaking. Western has determined
that this action does not require a
regulatory flexibility analysis since it is
a rulemaking of particular applicability
involving rates or services applicable to
public property.

Environmental Compliance

In compliance with the National
Environmental Policy Act (NEPA) of
1969 (42 U.S.C. 4321, et seq.); Council
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on Environmental Quality Regulations
(40 CFR parts 1500-1508); and DOE
NEPA Regulations (10 CFR part 1021),
Western has determined that this action
is categorically excluded from preparing
an environmental assessment or an
environmental impact statement.

Determination Under Executive Order
12866

Western has an exemption from
centralized regulatory review under
Executive Order 12866; accordingly, no
clearance of this notice by the Office of
Management and Budget is required.

Small Business Regulatory Enforcement
Fairness Act

Western has determined that this rule
is exempt from congressional
notification requirements under 5 U.S.C.
801 because the action is a rulemaking
of particular applicability relating to
rates or services and involves matters of
procedure.

Submission to the Federal Energy
Regulatory Commission

The provisional rates herein
confirmed, approved, and placed into
effect, together with supporting
documents, will be submitted to the
Commission for confirmation and final
approval.

Order

In view of the foregoing and under the
authority delegated to me, I confirm and
approve on an interim basis, effective
January 1, 2006, Rate Schedules P-SED—
F8 and P-SED-FP8 for the Pick-Sloan
Missouri Basin Program—Eastern
Division of the Western Area Power
Administration. The rate schedules
shall remain in effect on an interim
basis, pending the Commission’s
confirmation and approval of them or
substitute rates on a final basis through
December 31, 2010.

Dated: November 9, 2005.
Clay Sell,
Deputy Secretary.

Rate Schedule P-SED-F8; (Supersedes
Schedule P-SED-F?7)

Department of Energy, Western Area
Power Administration

Pick-Sloan Missouri Basin Program—
Eastern Division Montana, North
Dakota, South Dakota, Minnesota, Iowa,
Nebraska

Schedule of Rates for Firm Power
Service

Effective

First Step

The first day of the first full billing
period beginning on or after January 1,
2006, through December 31, 2006.

Second Step

Beginning on the first day of the first
full billing period beginning on or after
January 1, 2007, through December 31,
2010.

Available

Within the marketing area served by
the Eastern Division of the Pick-Sloan
Missouri Basin Program.

Applicable

To the power and energy delivered to
customers as firm power service.

Character and Conditions of Service

Alternating current, 60 hertz, three-
phase, delivered and metered at the
voltages and points established by
contract.

Monthly Rate

First Step

Demand Charge: $4.20 for each
kilowatt per month (kWmonth) of
billing demand.

Energy Charge: 10.69 mills for each
kilowatthour (kWh) for all energy
delivered as firm power service. An
additional charge of 5.21 mills/kWh, for
a total of 15.90 mills/kWh, will be
assessed for all energy delivered as firm
power service that is in excess of a 60-
percent monthly load factor and within
the delivery obligations under the
provisions of the power sales contract.

Billing Demand

The billing demand will be as defined
by the power sales contract.

Second Step

Demand Charge: $4.45 for each
kWmonth of billing demand.

Energy Charge: 11.29 mills for each
kWh for all energy delivered as firm
power service. An additional charge of
5.21 mills/kWh for a total of 16.50
mills/kWh will be assessed for all
energy delivered as firm power service

that is in excess of a 60 percent monthly
load factor and within the delivery
obligations under the provisions of the
power sales contracts.

Billing Demand

The billing demand will be as defined
by the power sales contract.

Adjustment for Character and
Conditions of Service

Customers who receive deliveries at
transmission voltage may in some
instances be eligible to receive a 5
percent discount on capacity and energy
charges when facilities are provided by
the customer that result in a sufficient
savings to Western to justify the
discount. The determination of
eligibility for receipt of the voltage
discount shall be exclusively vested in
Western.

Adjustment for Billing of Unauthorized
Overruns

For each billing period in which there
is a contract violation involving an
unauthorized overrun of the contractual
firm power and/or energy obligations,
such overrun shall be billed at 10 times
the above rate.

Adjustment for Power Factor

None. The customer will be required
to maintain a power factor at the point
of delivery between 95 percent lagging
and 95 percent leading.

Schedule of Rates for Firm Peaking
Power Service

Effective

First Step

The first day of the first full billing
period beginning on or after January 1,
2006, through December 31, 2006.

Second Step

Beginning on the first day of the first
full billing period beginning on or after
January 1, 2007, through December 31,
2010.

Available

Within the marketing area served by
the Eastern Division of the Pick-Sloan
Missouri Basin Program, to our
customers with generating resources
enabling them to use firm peaking
power service.

Applicable

To the power sold to customers as
firm peaking power service.

Character and Conditions of Service

Alternating current, 60 hertz, three-
phase, delivered and metered at the
voltages and points established by
contract.
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Monthly Rate ACTION: Notice. submit or view public comments, access
. ; ; the index listing of the contents of the

First Step SUMMARY: In compliance with the

Demand Charge: $4.20 for each
kilowatt per month (kWmonth) of the
effective contract rate of delivery for
peaking power or the maximum amount
scheduled, whichever is greater.

Energy Charge: 10.69 mills for each
kilowatthour (kWh) for all energy
scheduled for delivery without return.

Billing Demand

The billing demand will be the greater
of:
1. The highest 30 minute integrated
demand measured during the month up
to, but not in excess of, the delivery
obligation under the power sales
contract, or

2. The contract rate of delivery.

Second Step

Demand Charge: $4.45 for each
kWmonth of the effective contract rate
of delivery for peaking power or the
maximum amount scheduled,
whichever is greater.

Energy Charge: 11.29 mills for each
kWh for all energy scheduled for
delivery without return.

Billing Demand

The billing demand will be the greater
of:
1. The highest 30 minute integrated
demand measured during the month up
to, but not in excess of, the delivery
obligation under the power sales
contract, or

2. The Contract Rate of Delivery.

Adjustment for Billing for Unauthorized
Overruns

For each billing period in which there
is a contract violation involving an
unauthorized overrun of the contractual
obligation for peaking capacity and/or
energy, such overrun shall be billed at
10 times the above rate.

[FR Doc. E5-6576 Filed 11-25-05; 8:45 am)]
BILLING CODE 6450-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[OPP-2005-0087; FRL-8003—1]

Agency Information Collection
Activities; Submission to OMB for
Review and Approval; Comment
Request; Foreign Purchaser
Acknowledgment Statement of
Unregistered Pesticides, EPA ICR
Number 0161.10, OMB Control Number
2070-0027

AGENCY: Environmental Protection
Agency (EPA).

Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
the submission of an Information
Collection Request (ICR) to the Office of
Management and Budget (OMB) for
review and approval and provides an
additional public review and comment
opportunity. This is a request to renew
an existing approved collection that is
scheduled to expire on January 31,
2006. Under OMB regulations, the
Agency may continue to conduct or
sponsor the collection of information
while this submission is pending at
OMB. The ICR describes the nature of
the information collection and its
estimated burden and cost.

DATES: Additional comments may be
submitted on or before December 28,
2005.

ADDRESSES: Submit your comments,
referencing docket ID number OPP—
20050087, to (1) EPA online using
EDOCKET (our preferred method), by e-
mail to http://www.epa.gov/edocket, or
by mail to: EPA Docket Center,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460, and (2) OMB at: Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Attention: Desk Officer for EPA,
725 17th Street, NW., Washington, DC
20503.

FOR FURTHER INFORMATION CONTACT:
Nathanael R. Martin, Field and External
Affairs Division, Office of Pesticide
Programs, 7506C, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460;
telephone number: 703—-305-6475; fax
number: 703-305-5884; e-mail address:
martin.nathanael@epa.gov.
SUPPLEMENTARY INFORMATION: EPA has
submitted the following ICR to OMB for
review and approval according to the

procedures prescribed in 5 CFR 1320.12.

On April 20, 2005, (70 FR 20540), EPA
sought comments on this ICR pursuant
to 5 CFR 1320.8(d). EPA received one
comment which is addressed in the
supporting statement.

EPA has established a public docket
for this ICR under Docket ID No. OPP—
2005-0087, which is available for
viewing online at http://www.epa.gov/
edocket, or in person at the Public
Information and Records Integrity
Branch, Office of Pesticide Programs
Docket, Rm. 119, Crystal Mall #2, 1801
S. Bell St., Arlington, VA. This docket
facility is open from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805. Use EDOCKET to

public docket, and to access those
documents in the public docket that are
available electronically. Once in the
system, select “search,” then key in the
docket ID number identified above.

Any comments related to this ICR
should be submitted to EPA and OMB
within 30 days of this notice. EPA’s
policy is that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing in EDOCKET as EPA receives
them and without change, unless the
comment contains copyrighted material,
CBI, or other information whose public
disclosure is restricted by statute. When
EPA identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EDOCKET. The entire printed comment,
including the copyrighted material, will
be available in the public docket.
Although identified as an item in the
official docket, information claimed as
CBI, or whose disclosure is otherwise
restricted by statute, is not included in
the official public docket, and will not
be available for public viewing in
EDOCKET. For further information
about the electronic docket go to
www.epa.gov/edocket.

Title: Foreign Purchaser
Acknowledgment Statement of
Unregistered Pesticides.

ICR Numbers: EPA ICR Number
0161.10, OMB Control Number 2070—
0027.

Abstract: This information collection
program is designed to enable EPA to
provide notice to foreign purchasers of
unregistered pesticides exported from
the United States that the pesticide
product cannot be sold in the United
States. Section 17(a)(2) of the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA) requires an exporter of any
pesticide not registered under FIFRA
section 3 or sold under FIFRA section
6(a)(1) to obtain a signed statement from
the foreign purchaser acknowledging
that the purchaser is aware that the
pesticide is not registered for use in, and
cannot be sold in, the United States. A
copy of this statement must be
transmitted to an appropriate official of
the government in the importing
country. The purpose of the purchaser
acknowledgment statement requirement
is to notify the government of the
importing country that a pesticide
judged hazardous to human health or
the environment, or for which no such
hazard assessment has been made, will
be imported into that country. This
information is submitted in the form of
annual or per-shipment statements to
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EPA, which maintains original records
and transmits copies thereof to
appropriate government officials of the
countries which are importing the
pesticide.

Burden Statement: Under the PRA,
“burden” means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal Agency. For this collection it
includes the time needed to review
instructions; develop, acquire, install,
and utilize technology and systems for
the purposes of collecting, validating,
and verifying information, processing
and maintaining information, and
disclosing and providing information;
adjust the existing ways to comply with
any previously applicable instructions
and requirements; train personnel to be
able to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

The ICR provides a detailed
explanation of this estimate, which is
only briefly summarized in this notice.
The annual public burden for this ICR
is estimated to be 24,700. The following
is a summary of the estimates taken
from the ICR:

Respondents/Affected Entities: All
exporters of unregistered pesticides.

Estimated Number of Respondents:
2,500.

Frequency of Response: Annual or
per-shipment.

Estimated Total Annual Hour Burden:
24,700.

Estimated Total Annual Burden Cost:
$2,134,400.

Changes in the Estimates: The total
annual respondent burden cost for this
ICR is estimated to be $2,134,400, an
increase of $232,000 over the present
ICR. This slight increase in respondent
burden cost is due to adjustments in
labor rates.

Dated: October 3, 2005.
Oscar Morales,
Director, Collection Strategies Division.
[FR Doc. E5—6589 Filed 11-25-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[RCRA-2005-0007; FRL-8002-8]

Agency Information Collection
Activities; Submission to OMB for
Review and Approval; Comment
Request; Information Requirements for
Boilers and Industrial Furnaces:
General Hazardous Waste Facility
Standards, Specific Unit
Requirements, and Part B Permit
Application and Modification
Requirements (Renewal), EPA ICR
Number 1361.10, OMB Control Number
2050-0073

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that an Information Collection Request
(ICR) has been forwarded to the Office
of Management and Budget (OMB) for
review and approval. This is a request
to renew an existing approved
collection. This ICR is scheduled to
expire on December 31, 2005. Under
OMB regulations, the Agency may
continue to conduct or sponsor the
collection of information while this
submission is pending at OMB. This ICR
describes the nature of the information
collection and its estimated burden and
cost.

DATES: Additional comments may be
submitted on or before December 28,
2005.

ADDRESSES: Submit your comments,
referencing docket ID number RCRA—-
2005-0007, to (1) EPA online using
EDOCKET (our preferred method), by e-
mail to rcra-docket@epa.gov, or by mail
to: EPA Docket Center, Environmental
Protection Agency, RCRA Docket, Mail
Code 5305T, 1200 Pennsylvania
Avenue, NW., Washington, DC 20460,
and (2) OMB at: Office of Information
and Regulatory Affairs, Office of
Management and Budget (OMB),
Attention: Desk Officer for EPA, 725
17th Street, NW., Washington, DC
20503.

FOR FURTHER INFORMATION CONTACT:
Shiva Garg, Office of Solid Waste, Mail
Code 5302W, Environmental Protection
Agency, 1200 Pennsylvania Avenue,
NW., Washington, DC 20460; telephone
number: (703) 308—-8459; fax number:
(703) 308-8433; e-mail address:
garg.shiva@epa.gov.

SUPPLEMENTARY INFORMATION: EPA has
submitted the following ICR to OMB for
review and approval according to the

procedures prescribed in 5 CFR 1320.12.
On April 21, 2005 (70 FR 20748), EPA
sought comments on this ICR pursuant
to 5 CFR 1320.8(d). EPA received no
comments.

EPA has established a public docket
for this ICR under Docket ID No. RCRA—-
2005—-0007, which is available for public
viewing at the RCRA Docket in the EPA
Docket Center (EPA/DC), EPA West,
Room B102, 1301 Constitution Avenue,
NW., Washington, DC. The EPA Docket
Center Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Reading Room is (202) 566—1744, and
the telephone number for the RCRA
Docket is (202) 566—0270. An electronic
version of the public docket is available
through EPA Dockets (EDOCKET) at
http://www.epa.gov/edocket. Use
EDOCKET to submit or view public
comments, access the index listing of
the contents of the public docket, and to
access those documents in the public
docket that are available electronically.
Once in the system, select “search,”
then key in the docket ID number
identified above.

Any comments related to this ICR
should be submitted to EPA and OMB
within 30 days of this notice. EPA’s
policy is that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing in EDOCKET as EPA receives
them and without change, unless the
comment contains copyrighted material,
confidential business information (CBI),
or other information whose public
disclosure is restricted by statute. When
EPA identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EDOCKET. The entire printed comment,
including the copyrighted material, will
be available in the public docket.
Although identified as an item in the
official docket, information claimed as
CBI, or whose disclosure is otherwise
restricted by statute, is not included in
the official public docket, and will not
be available for public viewing in
EDOCKET. For further information
about the electronic docket, see EPA’s
Federal Register notice describing the
electronic docket at 67 FR 38102 (May
31, 2002), or go to http://www.epa.gov/
edocket.

Title: Information Requirements for
Boilers and Industrial Furnaces: General
Hazardous Waste Facility Standards,
Specific Unit Requirements, and Part B
Permit Application and Modification
Requirements (Renewal).

Abstract: EPA regulates the burning of
hazardous waste in boilers, incinerators,
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and industrial furnaces (BIFs) under 40
CFR parts 63, 264, 265, 266 and 270.
This ICR describes the paperwork
requirements that apply to the owners
and operators of BIFs. This includes the
requirements under the comparable/
syngas fuel specification at 40 CFR
261.38; the general facility requirements
at 40 CFR parts 264 and 265, subparts

B thru H; the requirements applicable to
BIF units at 40 CFR part 266; and the
RCRA Part B permit application and
modification requirements at 40 CFR
part 270. Examples of paperwork
collected under these requirements
include one-time notices, certifications,
waste analysis data, inspection and
monitoring records, plans reports, RCRA
Part B permit applications and
modifications. The responses to the
collection of information are mandatory.
EPA needs this information for the
proper implementation, compliance
tracking, and fulfillment of the
congressionally delegated mandate
under RCRA to protect public health
and the environment. EPA, however,
has taken steps to minimize the burden
imposed on the facilities, and ensures
the confidentiality of the provided
information by complying with section
3007(b) of RCRA, Privacy Act of 1974
and OMB Circular #108. Based on
information from the EPA Regions, we
estimated at last renewal of this ICR that
91 BIF facilities are subject to the RCRA
hazardous waste program. Of these, we
estimate that 32 BIFs are currently
under interim status and the remaining
59 are in permitted status. This renewal
takes into account the current universe
of the BIF facilities, and the current
regulations applicable to them based on
the amendments made to date.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9 and are
identified on the form and/or
instrument, if applicable.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 2,626 hours per
facility. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the

existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Respondents/Affected Entities:
Business or other for-profit entities.

Estimated Number of Respondents:
91.

Frequency of Response: Varies (from
on-occasion to annually).

Estimated Total Annual Hour Burden:
238,997 hours.

Estimated Total Annual Cost:
$33,665,000, includes $ 7,855,000
annualized capital/ startup cost,
$9,880,000 annual O&M costs and
$15,930,000 annual labor costs.

Changes in the Estimates: There is a
decrease of 68,952 hours in the total
estimated burden currently identified in
the OMB Inventory of Approved ICR
Burdens. This decrease is the result of
a program change of 50,188 hours due
to the transitioning of burden into
another ICR (#1773.08, OMB Control
Number 2050-0171) as a result of the
newly promulgated MACT rule under
the Clean Air Act, and an adjustment of
18,764 hours due to a change in the
respondent universe.

Dated: November 16, 2005.
Oscar Morales,
Director, Collection Strategies Division.
[FR Doc. E5-6590 Filed 11-25-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[OW-2005-0006, FRL—8002-9]

Agency Information Collection
Activities; Submission to OMB for
Review and Approval; Comment
Request; Willingness To Pay Survey
for Section 316(b) Phase Ill Cooling
Water Intake Structures: Instrument,
Pre-Test, and Implementation; EPA ICR
Number 2155.02

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that an Information Collection Request
(ICR) has been forwarded to the Office
of Management and Budget (OMB) for
review and approval. This is a request
for a new collection. This ICR describes
the nature of the information collection
and its estimated burden and cost.

DATES: Additional comments may be
submitted on or before December 28,
2005.

ADDRESSES: Submit your comments,
referencing docket ID number OW-
2005-0006, to (1) EPA online using
EDOCKET (our preferred method), by e-
mail to ow-docket@epa.gov, or by mail
to: EPA Docket Center, Environmental
Protection Agency, Water Docket, EPA
West, Mail Code 4101T, 1200
Pennsylvania Ave., NW., Washington,
DC 20460, and (2) OMB at: Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Attention: Desk Officer for EPA,
725 17th Street, NW., Washington, DC
20503.

FOR FURTHER INFORMATION CONTACT: Erik
Helm, Office of Science and
Technology, Mail Code 4303T,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460; telephone number: 202-566—
1066; fax number: 202—-566—1054; e-mail
address: helm.erik@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA has
submitted the following ICR to OMB for
review and approval according to the
procedures prescribed in 5 CFR 1320.12.
On June 9, 2005, (70 FR 33746), EPA
sought comments on this ICR pursuant
to 5 